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Town of Moraga

Agenda Item

PUBLIC HEARINGS

10. A.

Meeting Date: March 24, 2021
TOWN OF MORAGA

STAFF REPORT

To:

Honorable Mayor and Councilmembers

From:

Afshan Hamid, AICP, Planning Director
Brian Horn, Associate Planner

Subject:

Consider Waiving the First Reading and Introducing by Title Only an
Ordinance Amending Moraga Municipal Code Section 8.04.020,
Definitions and Repealing and Replacing Chapter 8.124 of the Moraga
Municipal Code, Accessory Dwelling Units of Title 8, Planning and
Zoning, of the Town of Moraga Municipal Code
California Environmental Quality Act
(The proposed Ordinance is exempt from the provisions of the California
Environmental Quality Act (Public Resources Code Section 21000, et seq.)
(CEQA) pursuant to Public Resources Code Section 21080.17 and CEQA
Guidelines Section 15282(h), which exempt the adoption of Accessory
Dwelling Unit Ordinances, and therefore no additional review is required.

Background
The purpose of this Ordinance is to update the Town’s Accessory Dwelling Unit (ADU)
regulations to be consistent with new State laws that went into effect on January 1, 2020.
The Ordinance updates establish standards and processes within the Town code that are
consistent with State law.
At the Town Council Goal setting session for 2020, updating the ADU regulation was
identified as a Council priority. Staff has been working on the updates since October
2020. Furthermore, the ADU Ordinance amendment advances the 2002 adopted
General Plan policies and the 2015 adopted Housing Element policies.
Over the past several years the State of California has passed legislation aimed at
increasing housing production within the State. The intent of the new laws is to enable
ADU construction in communities throughout California by minimizing local restrictions,
better streamlining approval processes and expanding capacity to accommodate the
development of ADUs and Junior Accessory Dwelling Units (JADUs). Local jurisdictions
may default to the requirements of State law or have a local ADU Ordinance in place,
provided the Ordinance complies with the requirements of State law.
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Discussion
On December 7, 2020, the Planning Commission voted 6-0 (with one position vacant) to
recommend Council adoption of the proposed Ordinance. The Planning Commission
understood that Planning staff had concurrently submitted the draft Ordinance to HCD for
review. The Planning Commission recommendation included the incorporation of
revisions to the draft Ordinance required by HCD.
On February 10, 2021 the draft Ordinance with HCD revisions and additional cleanups
was brought before the Town Council at a public hearing for consideration. After opening
the hearing for public comment and deliberation, the Town Council made several
amendments and unanimously waived the first reading of the ordinance. The approved
amendments are as follow, with the new language shown in redline:


Article 2, Ministerial Review for Streamlined ADUs and JADUs. Section
8.124.100.D. “Courtesy Notice. Upon approval of the accessory dwelling unit
permit, the planning director shall mail a courtesy notice to all owners of abutting
properties, notifying them of the approval. The notice shall state that there is no
right of an aggrieved party to appeal the approval.”



Article 3, Ministerial Review for Standard ADUs. Section 8.124.120.E.
“Courtesy Notice. Upon approval of the accessory dwelling unit permit, the
planning director shall mail a courtesy notice to all owners of abutting properties,
notifying them of the approval. The notice shall state that there is no right of an
aggrieved party to appeal the approval.”



Article 3, Development Standards for standard attached and detached ADUs.
Section 8.124.130.E. (This was Section 8.124.130.F is the February 10, 2021
Ordinance reading.) “The maximum aggregate building height for a detached ADU,
or for an addition constructed to wholly or partially accommodate an attached ADU,
shall not exceed nineteen (19) feet in height as measured between the highest
point of the building including the roof and the lowest point of the building at natural
grade and shall not exceed sixteen (16) feet in building height within ten (10) feet
of the property line. A skirt wall (if any) shall be included in the maximum aggregate
building height measurement.”

Following the Town Council public hearing, Town staff was contacted by HCD and
informed that HCD conducted an additional review and determined that two of the
proposed development standards within Section 8.124.130 (related to attached and
detached ADUs) exceeded what could be allowed under State law and would need to be
deleted or modified. Staff contacted HCD for clarification and after additional follow up
discussion with HCD, staff is recommending the following modifications to the draft
ordinance.


Article 3, Development Standards for standard attached and detached ADUs.
Removal of former Section 8.124.130.E as follows: “The distance of the detached
ADU from the primary unit shall be less than the distance of the detached ADU
from any residence on an adjacent property, to the extent possible.”
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HCD determined that there is nothing in State law that allows for the creation of an ADU
to be dependent on an adjacent property and they found that this regulation could result
in a scenario where an ADU would be obligated to have a side or rear setback larger than
4 feet.


Article 3, Development Standards for standard attached and detached ADUs.
Modification of Section 8.124.130.J (formerly K), due to the number of revisions
within this section, the language to be removed is first followed by the new
proposed language.
o No attached or detached accessory dwelling unit shall be located within the
drip line of any native, orchard or historic tree as defined by Moraga
Municipal Code Section 12.12.020.
o No historic tree shall be removed for the purpose of establishing an ADU.
Native or orchard trees may be removed to provide for the location of an
ADU, with a requirement that one 15-gallon tree of the same genus and
species be planted on site per tree removed. The requirement to replant a
native or orchard tree may be waived if the Planning Director determines
that there is no appropriate location on site to plant a tree. Trees are defined
in Moraga Municipal Code Section 12.12.020.

HCD directed modifying the language so only historic trees were protected. They had
reviewed the Town’s native tree list and felt there were too many species of trees
protected by the Town which may inhibit the development of ADUs. Staff proposed
requiring a replacement tree for any native or orchard tree removed, which they felt was
reasonable as long as it is only a one- for-one replacement as they would consider more
than that to be arbitrary, excessive or burdensome to the creation of ADUs under
Government Code section 65852.150(b).
Lastly, staff went back and re-reviewed the recent amendments to State ADU laws and
confirmed with HCD that the language in draft Section 8.124.130.C related to a second
floor above a garage could be removed from the Town’s Ordinance since it had been
removed from State law and replaced within the new 4 foot side and rear yard setbacks
reflected in Section 8.124.130.D. The modified language below shows the recommended
revised Section 8.124.130.C.


Article 3, Development Standards for standard attached and detached ADUs.
Section 8.124.130.C. Notwithstanding any other standard set forth in this section
8.124.130 1) Nno setback shall be required for an existing legally constructed
garage that is fully or partially incorporated into an attached or detached ADU. 2)
A second floor setback of no more than five feet from the side and rear lot lines
shall be required for an ADU that is constructed over a legally constructed garage.

Fiscal Impact
None. The proposed amendments would continue to allow for the permitting of accessory
dwelling units, and for the costs of processing such applications to be recovered through
an application fee or deposit, therefore there is no fiscal impact as a result of adopting the
3
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proposed ordinance. Pursuant to the Town’s Master Fee Schedule, the developer of an
ADU is required to pay a Development Impact Fee for ADUs that have more than 750
square feet of interior floor area, at a rate in proportion to the square footage of the primary
unit, at the single-family residential rate. (E.g., the floor area of the ADU divided by the
floor area of the primary unit, multiplied by the fee amount charges for a new dwelling.)
Alternatives
1. Waive the First Reading and Introducing an Ordinance Deleting, Retitling and
Replacing Chapter 8.124 of the Moraga Municipal Code, Accessory Dwelling Units
of Title 8, Planning and Zoning, of the Town of Moraga Municipal Code.
2. Provide alternate direction to staff.
Recommendation
Consider waiving the first reading and introduce by title only an Ordinance amending
Moraga Municipal Code Section 8.04.020, Definitions and repealing and replacing
Chapter 8.124 of the Moraga Municipal Code, Accessory Dwelling Units of Title 8,
Planning and Zoning, of the Town of Moraga Municipal Code.
Report reviewed by:

Cynthia Battenberg, Town Manager
Denise Bazzano, Assistant Town Attorney

Attachments:
A.

B.
C.
D.

Ordinance amending Moraga Municipal Code Section 8.04.020, Definitions
and repealing and replacing Chapter 8.124 of the Moraga Municipal Code,
Accessory Dwelling Units of Title 8, Planning and Zoning, of the Town of
Moraga Municipal Code
Redline Showing Revisions from the Introduction of the Ordinance on
February 10, 2021
February 10, 2021 Town Council Staff Report
Public Correspondence
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ATTACHMENT A
Ordinance amending Moraga Municipal Code Section
8.04.020, Definitions and repealing and replacing
Chapter 8.124 of the Moraga Municipal Code,
Accessory Dwelling Units of Title 8, Planning and
Zoning, of the Town of Moraga Municipal Code.

BEFORE THE TOWN COUNCIL OF THE TOWN OF MORAGA
In the matter of:
Amending Moraga Municipal Code
Section 8.04.020, Definitions and
Repealing and Replacing Chapter
8.124, Accessory Dwelling Units, of
Title 8, Planning and Zoning, of the
Town of Moraga Municipal Code
________________________________

)
)
)
)
)
)

ORDINANCE NO. ___

WHEREAS, the State of California’s Department of Housing and Community
Development (HCD) has determined that California’s housing production is not keeping
pace with demand. In the last decade, less than half of the homes needed to keep up
with the population growth were built; and
WHEREAS, the availability of housing is a substantial concern for individuals of
all demographics, ages, and economic backgrounds in communities throughout the
State of California; and
WHEREAS, allowing accessory dwelling units (ADUs) provides additional rental
housing stock; and
WHEREAS, ADUs offer lower cost housing to meet the needs of existing and
future residents within existing neighborhoods; and
WHEREAS, the Town of Moraga 2002 General Plan and 2015-2023 Housing
Element include policies and programs that support the creation of affordable housing in
a diverse range of housing types, and implementation actions, and implementing
changes to simplify the approval process and encourage new units; and
WHEREAS, on February 14, 2018 the Town of Moraga adopted amendments to
Title 8, Section 8.124 Accessory Dwelling Units, to address changes in State law
regulating ADUs and JADUs; and
WHEREAS, on October 9, 2019, Governor Newsom signed Assembly Bill 881
(AB 881), Assembly Bill 68 (AB 68) and Senate Bill 13 (SB 13) which built upon the laws
passed in 2016 to further address barriers to the development of ADUs and JADUs that
have discouraged homeowners from adding affordable accessory units. The amended
state law establishes new standards and regulations for ADUs and junior accessory
dwelling units (JADUs), simplifies the approval process and reduces costs associated
with their creation; and
WHEREAS, this ordinance includes provisions relating to unit size, development
standards, parking, fees, and other requirements for the creation of ADUs, which do not
Ordinance No. XXX
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unreasonably restrict the ability of homeowners to create accessory dwelling units in
compliance with amended state law, consistent with recent state law amendments; and
WHEREAS, the Town of Moraga 2015 – 2023 Housing Element includes the
goal to “provide a variety of housing types and affordability levels to help meet the
Town’s projected housing needs.” Housing Element policies H2.1, H2.4, H2.5 promote
creation of accessory dwelling units and implementation program IP-H6 calls for the
Town to “implement changes to simplify the accessory dwelling unit approval process to
encourage new units”.
WHEREAS, on November 27, 2020 notice of the Planning Commission public
hearing was published in the East Bay Times in compliance with California Government
Code Section 65090 and Moraga Municipal Code §8.12.070; and
WHEREAS, on December 7, 2020 the Planning Commission held a duly noticed
public hearing to consider the proposed Zoning Code amendments related to ADUs,
received the staff report and staff presentation, received comments from the public and
interested parties, and discussed the matter; and
WHEREAS, following the public hearing on December 7, 2020, the Planning
Commission adopted Resolution No. 19-2020, recommending that the Town Council
adopt proposed amendments to Section 8.04.020, Definitions and repealing and
replacing Chapter 8.124: Accessory Dwelling Units of Title 8, Planning and Zoning, of
the Town of Moraga Municipal Code with any subsequent changes made by staff in
consultation with the HCD prior to the Town Council meeting; and
WHEREAS, after a duly noticed public hearing on February 10, 2021, the Town
Council waived the first reading and introduced an Ordinance amending Section
8.04.020, Definitions and repealing and replacing Chapter 8.124: Accessory Dwelling
Units of Title 8, Planning and Zoning, of the Town of Moraga Municipal Code; and
WHEREAS, prior to the second reading of the Ordinance Town staff was
contacted by HCD and informed that HCD had reviewed the Ordinance again and
determined that several provisions would not be enforceable under State law; and
WHEREAS, based on feedback from HCD, staff revised draft regulations for
attached and detached ADUs and removed requirements that an ADU be located closer
to the primary residence as an adjacent residence on a neighboring property and
standards related to tree protection; and
WHEREAS, on March 12, 2021, the Town published a public hearing notice in
the East Bay Times, a newspaper of general circulation, to advertise the Town Council
hearing on March 24, 2021; and
WHEREAS, after a duly noticed public hearing on March 24, 2021, the Town
considered introduction of this Ordinance.

Ordinance No. XXX

2

XXXX, 2021

THE TOWN COUNCIL OF THE TOWN OF MORAGA DOES HEREBY ORDAIN
AS FOLLOWS:
SECTION 1.

CEQA determination: This ordinance is exempt from the provisions of
the California Environmental Quality Act (Public Resources Code
Section 21000, et seq.) (CEQA) pursuant to Public Resources Code
Section 21080.17 and CEQA Guidelines Section 15282(h), which
exempt the adoption of accessory dwelling unit ordinances.

SECTION 2. Pursuant to Moraga Municipal Code Section 8.12.100, the Town Council
hereby finds as follows:
A. The change proposed is consistent with the objectives, policies, general
land uses and programs specified in the general plan and applicable
specific plan. The Town of Moraga 2015 – 2023 Housing Element includes the
goal to “provide a variety of housing types and affordability levels to help meet
the Town’s projected housing needs.” Housing Element policies H2.1, H2.4, H2.5
promote creation of accessory dwelling units and implementation program IP-H6
calls for the Town to “implement changes to simplify the accessory dwelling unit
approval process to encourage new units”.
B. The change proposed is compatible with the uses authorized in, and the
regulations prescribed for, the land use district which it is approved. The
proposed ordinance would ease the permitting process for the development of
accessory dwelling units, which are accessory residential uses, in all zoning
districts that allow for residential development consistent with state law. The
ordinance provides review standards for streamlined ADUs and JADUs
consistent with Government Code §65852.2 (e) and includes Development and
Design standards for standard ADUs to ensure that such units will be compatible
with the land use district and neighborhoods where they are constructed,
including reasonable regulations for height, setbacks, building design, parking
and landscaping consistent with the requirements of State law, and that are
intended to preserve the quality and character of residential land use districts.
C. A community need is demonstrated for the proposed use. Housing and land
costs within Moraga are high and the smaller size of accessory dwelling units
would serve to provide lower cost housing for extended family members,
students, young adults, seniors, caregivers and other small households and
additional income for property owners.
D. The adoption of the ordinance will be in conformity with public
convenience, general welfare and good zoning practice. The proposed
amendments are necessary to ensure that the Town’s local ordinance is
consistent with State law and promote and simplify the process for development
of ADUs. The State law requires a process for approval of ADUs that the Town
has classified as streamlined which are Include JADUs and ADUs that are fully
contained within and existing residence or building or detached ADUs that are
limited in height and/or size. All other ADUs are subject to development and
Ordinance No. XXX
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design standards set by the Town and consistent with State law to ensure that
the units are compatible with the surrounding neighborhood and do not result in
impacts to the privacy, use and enjoyment of existing residences within the
zoning districts in which accessory dwelling units are permitted.
SECTION 3. The Town Council hereby amends the Moraga Municipal Code, as shown
in Exhibit A, attached hereto and incorporated herein by reference.
SECTION 4. Effective Date. This Ordinance becomes effective thirty (30) days after its
final passage and adoption.
SECTION 5. Severability. If any provision of the Ordinance or the application thereof to
any person or circumstances is held invalid, such invalidity shall not affect other
provisions or applications of the Ordinance which can be given effect without the invalid
provisions or applications of the Ordinance. To this end, the provisions of this
Ordinance are severable. This Town Council hereby declares that it would have
adopted this Ordinance irrespective of the invalidity of any particular portion thereof.
The foregoing Ordinance was introduced at a regular meeting of the Town
Council of the Town of Moraga, California, held on March 24, 2021, and was adopted
and ordered published at an adjourned regular meeting of the Town Council held on
by the following vote:
AYES:
NOES:
ABSTAIN:
ABSENT:
AFFIRMED:
_____________________________
Mike McCluer, Mayor
ATTEST:
____________________________
Marty C. McInturf, Town Clerk
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EXHIBIT A
Section 8.04.020 – Definitions. The following definitions are hereby deleted from
Section 8.04.020, Definitions, of Title 8, Planning and Zoning:
"Accessory dwelling unit," or "ADU," means a residential dwelling unit attached to or
detached from an existing primary unit, or entirely enclosed within an existing building,
which provides complete independent living facilities for one or more persons. It shall
include permanent provisions for living, sleeping, eating, cooking, and sanitation on the
same parcel where the existing primary unit is situated. An accessory dwelling unit also
includes the following:
A. An efficiency unit, as defined in Section 17958.1 of the California Health
and Safety Code.
B. A manufactured home, as defined in Section 18007 of the California
Health and Safety Code.
"Adjacent to the parking spaces for the existing primary unit" means within fifteen
(15) feet of the nearest edge of the parking structure (garage or carport) including any
storage areas within the parking structure; or within fifteen (15) feet of a legal,
uncovered parking space for the existing primary unit.
"Attached ADU" means an ADU that does not qualify as a fully contained ADU and
that is located at least partially within a newly constructed expansion of, or addition to,
an existing primary unit.
"Detached ADU" means an ADU that does not qualify as a fully contained ADU and
that is located at least partially within new construction that is part of a physical structure
which is detached from the existing primary unit. More specifically, a detached ADU is
located within a newly and legally constructed separate accessory building, or a newly
constructed expansion of, or addition to, a pre-existing legally constructed separate
accessory building.
"Existing primary unit" means an existing single-family residence with a valid
certificate of occupancy.
"Fully Contained ADU" means an ADU which is established entirely within the preexisting building envelope of either (i) an existing primary unit or (ii) any other preexisting, legally constructed building located upon any lot containing an existing primary
unit.
"Interior living area" means the gross interior horizontal area of a dwelling unit
including but not limited to all rooms, hallways, closets, bathrooms and storage areas
and specifically including the depth of all walls that divide any interior spaces but
excluding the depth of all exterior walls and excluding an enclosed garage.
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"Junior accessory dwelling unit," or "JADU," means a residential dwelling unit that
provides independent and permanent living facilities for one or more persons (including
provisions for living, sleeping, and eating), is no more than 500 square feet in size, and
is contained entirely within the pre-existing building envelope of an existing primary unit.
A junior accessory dwelling unit shall include either separate sanitation facilities, or
sanitation facilities shared with the existing primary unit.
"Outdoor living areas" means an area on the exterior of an ADU that is designed for
human use or habitation including but not limited to a patio, deck or yard that can
accommodate appurtenances including but not limited to a barbecue pit, an outdoor
dining table, a hammock, a lounge chair, a bench or a spa.
"Passageway" means a pathway that is unobstructed clear to the sky and extends
from the street to one entrance of an ADU.
Chapter 8.124 – Accessory Dwelling Units: Moraga Municipal Code Section 8.124 –
Accessory Dwelling Units, of the Moraga Municipal Code Title 8, Planning and Zoning is
repealed and replaced with the following:
Chapter 8.124 – ACCESSORY DWELLING UNITS
Sections:
Article 1. - General Provisions
8.124.010. - Purpose.
This chapter provides for the creation of accessory dwelling units (ADUs) and junior
accessory dwelling units (JADUs) in the town as required by state law, and in
accordance with the Town's General Plan and Housing Element as a means to provide
a variety of housing types to meet the town's projected housing needs. This chapter
provides for the ministerial approval of ADUs and JADUs in areas zoned to allow
residential uses. The Town encourages ministerial review of ADUs and JADUs when
possible. This ordinance also provides procedures and standards for review of
accessory dwelling units that do not meet the ministerial requirements as set forth
herein that are intended to increase opportunities for ADUs to be developed within the
Town.
8.124.020. - Definitions.
"Accessory dwelling unit," or "ADU," means a residential dwelling unit attached or
detached from a primary unit, or entirely enclosed within an existing building, which
provides complete independent living facilities for one or more persons. It shall include
permanent provisions for living, sleeping, eating, cooking, and sanitation on the same
parcel where an existing or proposed primary unit is situated. An accessory dwelling
unit also includes the following:
A. An efficiency unit, as defined in Section 17958.1 of the California Health and
Safety Code.
Ordinance No. XXX
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B. A manufactured home, as defined in Section 18007 of the California Health and
Safety Code.
"Adjacent to the parking spaces for the primary unit" means within fifteen (15) feet
of the nearest edge of the parking structure (garage or carport) including any storage
areas within the parking structure; or within fifteen (15) feet of a legal, uncovered
parking space for the primary unit.
"Attached ADU" means an ADU that does not qualify as a fully contained ADU and
that is located at least partially within a newly constructed expansion of, or addition to,
an existing primary unit.
"Detached ADU" means an ADU that does not qualify as a fully contained ADU and
that is located at least partially within new construction that is part of a physical structure
which is detached from the primary unit. More specifically, a detached ADU is located
within a newly and legally constructed separate accessory building, or a newly
constructed expansion of, or addition to, a pre-existing legally constructed separate
accessory building.
"Primary unit" or “primary residence” means a single-family or multifamily residential
dwelling unit that either exists on or is proposed for a lot zoned for any residential or
mixed-use zone, either through a permitted use or a conditional use, and is constructed
prior to or concurrently to the ADU or JADU.
"Fully Contained ADU" means an ADU which is established entirely within the preexisting building envelope of either (i) a primary unit, a multifamily building, or (ii) any
other pre-existing, legally constructed building located upon any lot containing a primary
unit.
"Interior living area" means the gross interior horizontal area of a dwelling unit
including but not limited to all rooms, hallways, closets, bathrooms and storage areas
and specifically including the depth of all walls that divide any interior spaces but
excluding the depth of all exterior walls and excluding an enclosed garage.
"Junior Accessory Dwelling Unit," or "JADU," means a residential dwelling unit that
provides independent and permanent living facilities for one or more persons (including
provisions for living, sleeping, and eating), is no more than 500 square feet in size, and
is contained entirely within the building envelope of an existing or proposed primary unit.
A junior accessory dwelling unit shall include either separate sanitation facilities, or
sanitation facilities shared with the primary unit. The property owner shall reside onsite
in either the primary residence, an ADU, or the JADU.
“Multifamily building” for purposes of this Chapter 8.124 means a structure with two
or more attached dwelling units on one lot.
"Outdoor living areas" means an area on the exterior of an ADU that is designed for
human use or habitation including but not limited to a patio, deck, balcony or yard that
can accommodate appurtenances including but not limited to a barbecue pit, an outdoor
dining table, a hammock, a lounge chair, a bench or a spa.
"Passageway" means a pathway that is unobstructed clear to the sky and extends
from the street to one entrance of an ADU.
“Standard ADU” means an ADU applied for under Article 3 below
Ordinance No. XXX

7

XXXX, 2021

“Streamlined ADU” or “JADU” means an ADU or “JADU” applied for under Article 2
below.
8.124.030. - Subdivision.
The primary unit and an ADU or JADU, as applicable, may not be sold separately
from each other and no subdivision of land or air rights is authorized by this chapter.
8.124.040. - Permit required.
No person shall develop, construct, cause to be rented, or occupy an ADU or JADU
on any lot within the town unless a permit is obtained pursuant to the procedures and
standards set forth in this chapter.
8.124.050. Density and use.
To the extent required by state law, an ADU or JADU built in conformance with this
chapter does not count towards the allowed density for the lot upon which the ADU or
JADU is located and is a residential use that is consistent with the General Plan and
Zoning Ordinance.
8.124.060. - ADUs Authorized as Part of New Construction.
Notwithstanding any other provision of this chapter, the Town may authorize the
construction of fully contained, and attached and detached ADUs as an accessory use
to a single-family dwelling in conjunction with the approval of, or an amendment to, any
of the following:
A. Design review approval of a new single-family dwelling.
B. A residential subdivision pursuant to the Moraga Subdivision Ordinance and
Subdivision Map Act;
C. A Planned Development pursuant to Chapter 8.48; and
D. A Conditional Use Permit, including but not limited to a Conditional Use Permit
for a single-family dwelling or dwellings within the MOSO Open Space District,
provided that an application for a Conditional Use Permit, or the amendment
thereof, to permit the establishment of an ADU shall be processed as set forth
in Section 8.124.180.
8.124.070 – Impact Fees.
All ADUs shall be subject to any applicable impact fees adopted by the Town,
except as provided below.
(a) No impact fee is required for an ADU that is less than 750 square feet in floor
area.
(b) Any impact fee that is required for an ADU that is 750 square feet or larger in
floor area must be charged proportionately in relation to the square footage of
Ordinance No. XXX
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the primary unit. (E.g., the floor area of ADU divided by the floor area of the
primary unit, multiplied by the fee amount charged for a new dwelling.)
For purposes of this section, "impact fee" has the same meaning as the term
"fee" is defined in subdivision (b) of California Government Code Section
66000, except that it also includes fees specified in California Government
Code Section 66477.
8.124.080. – General requirements.
The following general requirements apply to all ADUs and JADUs.
A. The ADU is not required to provide fire sprinklers if they are not required for the
primary unit.
B. No passageway shall be required in conjunction with construction of an ADU
unless mandated by the Americans with Disabilities Act or other state or federal
safety code standard.
C. If the ADU or JADU will connect to an onsite water-treatment system, the owner
must include with the application a percolation test completed within the last five
years or, if the percolation test has been recertified, within the last ten years.
D. Prior to issuance of a building permit for an ADU or JADU, a deed restriction
shall be recorded against the title of the property as required in Article 5 of this
title.
E. When an ADU is approved with concurrently with a proposed primary unit, final
occupancy of the ADU shall not be issued before final occupancy of the primary
unit.
8.124.090. Exemption for Hillside Development Permit.
ADUs qualifying for ministerial approval under Articles 2 and 3 of this Chapter
that are proposed on any hillside lot or area are exempt from the hillside development
permit requirements described in Chapter 8.136. Non-ministerial ADUs allowed under
Article 4 of this Chapter, grading in addition to that necessary for excavation of the
footprint of the ADU, or other attached or detached buildings or structures proposed as
part of an ADU are not exempt from the hillside development permit process when
applicable.
Article 2. - Ministerial Review for Streamlined ADUs and JADUs.
8.124.100. - Procedures.
A. This article shall provide for and govern the ministerial review for Streamlined ADUs
and JADUs as set forth in Section 8.124.110 below.
B. Building permit applications for Streamlined ADUs and JADUs that meet the
requirements in Section 8.124.110 shall be approved ministerially by the Planning
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Director without discretionary review, further design review, or public hearing,
pursuant to the procedures of this Article.
C. Procedure for Review.
(1) Within sixty (60) days after receiving an application, the Planning Director shall
approve a building permit application for a Streamlined ADU or JADU if the
requirements of Section 8.124.110 have been satisfied.
(2) The Planning Director shall deny an application for a Streamlined ADU or JADU
if the requirements of Section 8.124.110 have not been satisfied.
D. Courtesy Notice. Upon approval of the accessory dwelling unit permit, the planning
director shall mail a courtesy notice to all owners of abutting properties, notifying
them of the approval. The notice shall state that there is no right of an aggrieved
party to appeal the approval.
E. Right to Appeal. The applicant may appeal the decision of the Planning Director in
accordance with the provisions of Moraga Municipal Code Chapter 8.12, Article 4.
The appeal shall be limited to a consideration of whether the objective criteria in
Sections 8.124.110 have been met.
8.124.110.-Development Standards for Streamlined ADUs and JADUs
Pursuant to California Government Code Section 65852.2(e), the Town shall
ministerially approve an application for a building permit within a residential or mixeduse zone to create any of following types of ADUs and JADUs (“Streamlined ADUs and
JADUs”) that comply with the general requirements of Section 8.124.080 and the
applicable standards described in subsections A through D.
A. Fully contained ADU.
1) One fully contained ADU may be established entirely within the building
envelope of the primary unit or another pre-existing, legally constructed
accessory building located on any lot, if it complies with the following
standards:
(a) The fully contained ADU shall have an exterior access independent
from that of the primary unit. An addition of up to 150 square feet is
permitted if the expansion is limited to accommodating ingress and
egress. For any fully contained ADU located on a second floor, any
stairway, whether enclosed or open, needed to access that second
floor ADU must be established entirely within the pre-existing
building envelope of the primary unit or pre-existing, legally
constructed, building within which the ADU is contained, or may be
enclosed within an addition that does not exceed 150 square feet.
(b) A pre-existing legally constructed accessory building may be fully or
partially converted into a fully contained ADU and no setback shall
be required for a pre-existing legally constructed accessory building
that is converted (or partially converted) to a fully contained ADU.
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2) Multiple ADUs within portions of existing multifamily dwelling buildings that
are not used as livable space, including, but not limited to, storage rooms,
boiler rooms, passageways, attics, basements, or garages, if each fully
contained converted ADU complies with state building standards for
dwellings. At least one fully contained converted ADU is allowed within an
existing multifamily building or mixed-use building with existing dwelling
units, and multiple fully contained converted ADUs shall be permitted up to
25 percent of the number of existing multifamily dwelling units.
B. A JADU complying with the following standards:
1) One JADU is allowed on a lot containing an existing single-family dwelling.
2) The owner of a parcel proposed for a JADU shall occupy as a principal
residence either the primary unit or the JADU.
3) As set forth in Section 8.124.210, neither the JADU nor the primary unit
shall be sold independently of each other.
4) As set forth in Section 8.124.210, neither the JADU nor the primary unit
shall be rented for periods of less than thirty (30) consecutive days.
5) A JADU shall have an exterior entry separate from the primary unit to serve
the JADU, and must have interior access if the JADU shares sanitary
facilities with the primary unit.
6) The interior living area of a JADU shall not be larger than 500 square feet
in size.
7) The JADU shall include an efficiency kitchen, requiring and limited to the
following components:

8)

(a)

A cooking facility with appliance(s); and

(b)

A food preparation counter and storage cabinets that are of
reasonable size in relation to the size of the junior accessory dwelling
unit.

No additional parking is required beyond that required for the primary unit.

C. One detached ADU, new construction with a proposed or existing single-family
dwelling that complies with the following standards:
1) The lot on which the ADU is located does not contain another ADU, but may
contain a JADU permitted pursuant to Section 8.124.110.B
2) Front yard setbacks consistent with the applicable zoning district to the
extent such setbacks do not preclude development of an ADU.
3) The side and rear setbacks are at least four (4) feet.
4) The total interior floor area is not more than 800 square feet.
5) The height is 16 feet or less.
D. No more than two ADUs on a lot that has an existing multifamily building with
the following standards:
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1) Front yard setbacks consistent with the applicable zoning district to the
extent such setbacks do not preclude development of an ADU.
2) The side and rear setbacks are at least four (4) feet.
3) The height 16 feet or less.
4) The ADUs are detached from the multifamily building.
Article 3 – Ministerial Review for Standard ADUs
8.124.120. - Procedures.
A. This article shall provide for and govern the ministerial review of certain applications
for Standard ADUs on lots with a primary unit in single-family residential districts,
planned development districts that allow single-family residential development,
study districts, or MOSO or non-MOSO open space districts.
B. Ministerial Review. Applications for the following types of Standard ADUs shall be
approved ministerially by the Planning Director without discretionary review, further
design review, or public hearing, pursuant to the procedures of this Article:
1) No more than one attached or detached ADU per lot that meets the general
standards in Section 8.124.080, development standards in Section 8.124.130
and the design standards in Section 8.124.0140.
C. The applicant shall be required to obtain a building permit prior to the construction
any ADU and shall also meet the requirements set forth in Article 5 of this chapter.
D. Procedure for Review.
1) Within sixty (60) days after receiving an application, the Planning Director shall
approve an application through a ministerial review process and issue an ADU
permit if the requirements of Sections 8.124.080, 8.124.130 and 8.124.140, as
applicable, have been satisfied for an ADU.
2) Unless an administrative adjustment is granted pursuant to Section 8.124.170
which excuses noncompliance which would otherwise require denial of the
application, the Planning Director shall deny an application for an ADU if the
requirements of Sections 8.124.080, 8.124.130 and 8.124.140, as applicable,
have not been satisfied.
E. Courtesy Notice. Upon approval of the accessory dwelling unit permit, the planning
director shall mail a courtesy notice to all owners of abutting properties, notifying
them of the approval. The notice shall state that there is no right of an aggrieved
party to appeal the approval.
F. Right to Appeal. The applicant may appeal the decision of the Planning Director in
accordance with the provisions of Moraga Municipal Code Chapter 8.12, Article 4.
The appeal shall be limited to a consideration of whether the objective criteria in
Sections 8.124.080, 8.124.130 and 8.124.140 for a standard attached or detached
ADU have been met.
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G. Notwithstanding the procedures in Sections 8.124.100(A)-(F) above, an applicant
for an attached or detached ADU that does not meet both the development
standards of Sections 8.124.130 and the design standards of Section 8.124.140,
may seek discretionary approval of an ADU in accordance with the alternative
procedures set forth in Article 4 of this Chapter.
8.124.130 - Development standards for standard attached and detached ADUs
The following section applies to Standard attached or detached ADUs that do not qualify
as a Streamlined ADU. An Standard attached or detached ADU may be established
upon any lot containing an existing or proposed primary unit in in any single-family
residentially zoned district, planned development districts that allow single-family
residential development, study districts, or MOSO or non-MOSO open space districts, if
it complies with the following standards, as well as the general standards set forth in
Section 8.124.080 and design standards set forth in Section 8.124.140:
A. Except as set forth in Section 8.124.130(C), a portion of an existing primary unit or
a pre-existing legally constructed accessory building (or portion thereof) may be
incorporated into an attached or detached ADU only if the side and rear setbacks
and building separations are sufficient for fire safety.
B. Except as set forth in Section 8.124.130(C), any expansion of or addition to either
an existing primary unit or a pre-existing legally constructed accessory building to
accommodate an attached ADU or detached ADU shall meet all development
standards of the zoning district in which it is located.
C. Notwithstanding any other standard set forth in this Section 8.124.130 no setback
shall be required for an existing legally constructed garage that is fully or partially
incorporated into an attached or detached ADU.
D. An attached or detached ADU shall have side and rear setbacks of at least four (4)
feet. Front yard setback requirements of the zoning district in which the attached or
detached ADU is to be located shall apply.
E. The maximum aggregate building height for a detached ADU, or for an addition
constructed to wholly or partially accommodate an attached ADU, shall not exceed
nineteen (19) feet in height as measured between the highest point of the building
including the roof and the lowest point of the building at natural grade and shall not
exceed sixteen (16) feet in building height within ten (10) feet of the property line. A
skirt wall (if any) shall be included in the maximum aggregate building height
measurement.
F. The area within the construction footprint of the attached or detached ADU,
including the area required for the unit, associated grading, and outdoor living
space, shall not have an average predevelopment slope greater than twenty (20)
percent.
G. The cumulative volume of cut and/or fill for construction of the attached or detached
ADU, exclusive of areas for building foundations and footings, shall not exceed 200
cubic yards.
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H. The interior living area of an attached or detached ADU shall be at least one
hundred fifty (150) square feet and not more than eight hundred fifty (850) square
feet for an ADU with one bedroom or less and up to one thousand (1,000) square
feet that is more than one bedroom. The square footage of an attached ADU shall
not exceed fifty (50) percent of the pre-existing interior living area of the primary
unit, calculated before the addition of the attached ADU. If the existing gross floor
area of the lot exceeds the maximum permitted in the Town of Moraga Design
Guidelines, Appendix D, Maximum Floor Area Table prior to establishment of an
ADU, or if the development of the ADU will result in the total gross floor area
exceeding the maximum permitted in the Maximum Floor Area Table, the ADU may
have an interior floor area of no more than 800 square feet.
I. The attached or detached ADU shall have an external access separate from the
primary unit, and an attached ADU may also have internal access to the primary
unit.
J. No historic tree shall be removed for the purpose of establishing an ADU. Native or
orchard trees may be removed to provide for the location of an ADU, with a
requirement that one 15-gallon tree of the same genus and species be planted on
site per tree removed. The requirement to replant a native or orchard tree may be
waived if the Planning Director determines that there is no appropriate location on
site to plant a tree. Trees are defined in Moraga Municipal Code Section 12.12.020.
K. In addition to parking required for the primary unit, one off-street parking space
measuring at least nine feet by nineteen (19) feet and not more than seventeen (17)
feet by nineteen (19) feet, which may be open or covered, shall be provided for an
attached or detached ADU, subject to the following requirements:
1)

The parking space for the attached or detached ADU shall be located adjacent
to the parking spaces for the primary unit, and shall not be accessed by means
of a driveway separate from that which accesses required parking spaces for
the primary residence, unless such access is specifically authorized by the
Moraga Municipal Code. The size of the existing driveway curb cut shall not be
increased, and no new driveway curb cut shall be created. The guest parking
spaces required by Moraga Municipal Code Section 8.76.100(C) and (D) are
not required for an accessory dwelling unit.

2)

The required parking space shall be surfaced with a permeable material that is
approved by the Planning Director, except that a pre-existing non-permeable
driveway, paved parking area or new or existing covered parking space may
be used. The required parking space may be located within required setback
areas if it is uncovered. When required parking for the attached or detached
ADU, other than tandem parking within an existing driveway, is located within
a setback area, the Planning Director may require the parking be screened
from off-site views with vegetation not less than thirty-six (36) inches in height
above the parking surface.

3)

When a garage, carport, or covered parking structure is demolished in
conjunction with the construction of a fully contained, attached or detached
ADU or converted to an attached or detached ADU, no replacement parking
shall be required for the converted ADU.
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4)

Notwithstanding any other provisions of this Subsection 8.124.130(L), attached
or detached ADUs are exempt from off-street parking space in any of the
following circumstances:
(a) The attached or detached ADU is located within one-half mile walking
distance of a public transit stop.
(b) The attached or detached ADU is located within an architecturally and
historically significant historic district.
(c) When on-street parking permits are required but not offered to the
occupant of the attached or detached ADU.
(d) When there is a car share vehicle storage space, at which car shares may
be picked up and dropped off, located within one block of the attached or
detached ADU.
(e) Nothing in this section 8.124.130(L) shall be construed as requiring parking
to be provided for a streamlined ADU.

8.124.140. – Design standards for Standard attached and detached ADUs
This section sets forth design standards that must be met for the establishment of
Standard attached and detached ADUs in addition to the requirement to comply with the
general standards set forth in section 8.124.080 and the development standards set
forth in Sections 8.124.130. An attached or detached ADU must meet the following
design standards:
A. Exterior colors, materials, architectural and landscape designs of the attached
or detached ADU and its appurtenances (e.g. mailboxes) shall be compatible
with those of the primary unit.
B. All exterior lighting shall be directed downward and/or inward toward the
property.
C. Any new retaining walls necessary for the construction of the attached or
detached ADU shall be no higher than three feet. If a fence is located within two
feet of a retaining wall the combined retaining wall and fence height shall not
exceed six feet. There shall be no more than two new retaining walls located
within thirty (30) feet of one another in conjunction with the construction of the
attached or detached ADU.
D. Any blank exterior wall proposed as part of the construction of the attached or
detached ADU that is without windows and is more than fifteen (15) feet long or
one hundred eighty (180) square feet in area, whichever is less, shall have
landscaping installed and maintained along the wall which reaches a minimum
height of four feet within three years.
E. Windows on any exterior wall proposed as part of the construction of the
attached or detached ADU located within thirty (30) feet of a neighboring
residence, where the windows would have sight lines to the neighboring
residence, shall have a minimum sill height not less than five feet, six inches
above the interior finished floor height. This requirement may be waived by the
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Planning Director for a window required for egress under the California Building
Code.
F. The aggregate area of new deck(s), balcony(ies) or porch(es) for the attached
or detached ADU shall not exceed one hundred and twenty (120) square feet,
and no such feature shall have a depth greater than eight feet. No deck, porch
or balcony shall have a height more than twenty-four (24) inches above existing
grade, measured to the top of the finished floor or deck surface.
G. Stairways constructed to access an attached or detached ADU with an upper
landing floor height of more than six feet from natural grade shall be enclosed,
except where all parts of the stairway are located more than thirty (30) feet from
a property line or would not be visible from an adjacent property or public street.
H. The skirt height associated with the construction of the attached or detached
ADU shall not exceed four feet.
I.

There shall be a minimum of six feet near-level clearance area from any top or
bottom of a slope associated with the construction of the attached or detached
ADU. The post-development slope of the near-level clearance area shall not
exceed five percent. This requirement is also applicable to split-level lots, with
the exception of the primary pad split.

Article 4. - Procedures and Standards for Review of Accessory Dwelling Units Not
Qualifying for Ministerial Review
8.124.150. - Purpose.
The purpose of this article is to provide procedures and standards for the review
and approval of ADUs that do not meet one or more of the development and/or design
standards set forth in Sections 8.124.130 and 8.124.140, respectively. The intent of
these procedures is to reasonably allow such units to be established, subject to
administrative adjustment or discretionary review, even when they would not qualify for
ministerial review and approval pursuant to the requirements of state law, thereby
increasing the opportunities for ADUs to be developed in the town.
8.124.160. - Applicability.
This article is only applicable to provide alternative processes to the statutory
requirements for ministerial review, and to thereby provide for minor administrative
adjustments and a system of discretionary review in a manner designed to increase
opportunities for ADUs to be developed in the town beyond that which is required by
state law. In no event shall this article be interpreted to expand or otherwise amend the
requirements for ministerial review set forth in Article 3.
8.124.170. - Administrative Adjustment.
A. Allowable Adjustments. The Planning Director may approve a minor adjustment to
the development or design standards applicable to an application for an attached or
detached standard ADU governed by Article 3, to the extent identified in Table
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8.124-1. Only a maximum of two of the allowable adjustments may be granted for
such an ADU per parcel. A request for more than two adjustments or that exceeds
the adjustment limitations identified in Table 8.124-1 may not be reviewed under
Article 3, governing ministerial review, and this Section 8.124.170 and shall require
an application for a conditional use permit in accordance with Section 8.124.180.
Table 8.124-1: Allowable Adjustments
Type of Adjustment Allowed

Maximum Adjustment

1. Height. An increase in the 10 percent, or two feet, whichever is greater,
maximum aggregate building provided that such height does not exceed that of the
height.
primary unit
2. Parking Space Dimensions.
A decrease in the minimum
Reduction to not less than 8 feet by 18 feet
dimensions of a required
parking space.
3. New deck(s), balcony(ies) or
porches:
Increase
in 25 percent increase
aggregate area.
A non-permeable surface may be allowed if the
4. The nature of the material applicant presents site-specific civil and geotechnical
used for the parking spaces evidence, satisfactory to the Planning Director and
required
under
Section Town Engineer, that the use of a permeable material
8.124.060(B)(13)(b)
for the required parking space on the lot would be
inappropriate.

B. Application. An application for an administrative adjustment shall be made to the
Planning Department pursuant to the procedures set forth in Chapter 8.12.
C. Findings and Decision. The Planning Director shall, after notice and hearing in
accordance with the procedures set forth in Government Code Section 65905,
approve, approve with conditions or deny an adjustment application. The Director
may approve an adjustment application, with or without conditions, only after the
following findings are made:
1) The adjustment would allow for an ADU of superior design, livability or quality
than could be constructed without the adjustment.
2) The ADU will not adversely affect the privacy, light, air or views of neighboring
properties.
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3) The adjustment will not be detrimental to the public health, safety and welfare.
4) The ADU complies with the other applicable standards set forth in Sections
8.124.130 and 8.124.140.
D. Appeal. The decision of the Planning Director may be appealed, in accordance with
the procedures set forth in Chapter 8.12.
8.124.180. - Conditional Use Permit Procedures.
A proposed attached or detached ADU that an applicant seeks to establish that
does not comply with the development standards set forth in Section 8.124.130 may be
allowed subject to a Conditional Use Permit. The applicant shall be required to obtain a
building permit prior to the construction of any attached or detached ADU for which a
Conditional Use Permit is required, and shall also meet the requirements set forth in
Article 5 of this chapter. Design review for such attached or detached ADUs may also
be required pursuant to Section 8.124.190. An application for a Conditional Use Permit
(CUP) for an ADU subject to this Article 4 shall be processed in accordance with
Chapter 8.12 of the Moraga Municipal Code, except as expressly set forth in this
Section 8.124.180 and Section 8.124.190. In addition to the required findings set forth in
Section 8.12.120, the following supplemental findings shall also be made prior to the
issuance of a CUP for an attached or detached ADU:
A. There shall be no more than one ADU or JADU per lot.
B. The area within the development footprint of the proposed ADU, including the
area required for the unit, associated grading, and outdoor living space, will not
have an average predevelopment slope greater than twenty percent (20%).
C.

The interior living area of an attached or detached ADU shall be at least one
hundred fifty (150) square feet and not more than eight hundred fifty (850)
square feet for an ADU with one bedroom or less and up to one thousand
(1,000) square feet that is more than one bedroom.

D. The square footage of an attached ADU shall not exceed fifty percent (50%) of
the pre-existing interior living area of the existing primary unit, calculated before
the addition of the attached ADU, subject to the authority of the reviewing body
to apply a more restrictive standard where it is deemed appropriate to do so.
E. The ADU will comply with all of the required setbacks of the applicable zoning
district.
F. The owner of the property upon which the ADU is located will occupy either the
primary unit or the ADU, unless the applicant establishes by substantial
evidence to the satisfaction of the Planning Director that strict application of the
requirement on a temporary basis would constitute a hardship warranting an
exemption to this requirement.
G. At least one dedicated off-street parking space for the ADU, which may be
covered, uncovered, or provided as tandem parking, will be provided, except
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that no off-street parking space is required when one of the circumstances
described in Section 8.124.130(L)(4) would apply,
H. The ADU complies to the extent practicable with the standards set forth in
Sections 8.124.130 and 8.124.140.
I.

Provisions have been made for a deed restriction as provided in Article 5 of this
Chapter to be recorded against the property.

8.124.190. - Design Review Procedures.
An attached or detached ADU that does not comply with the design standards set
forth in Section 8.124.140 shall be reviewed pursuant to the procedures, and approved
or denied pursuant to the standards, set forth in Moraga Municipal Code Chapter 8.72,
the Planning Commission shall be the review body for design review approval following
the procedure for review specified in Section 8.72.030(D) or Section 8.72.090, as
applicable.
Article 5: - Deed Restriction
8.124.200. - Applicability.
The requirements of this Article 5 shall apply to the following:
A. Streamlined ADUs and JADUs approved under Article 2;
B. A detached or attached ADU approved under Article 3;
C. An ADU approved under Article 4.
8.124.210. - Requirements.
Prior to the issuance of a building permit for any ADU or JADU, the property owner
shall record in the office of the Contra Costa County Recorder a deed restriction setting
forth the following requirements, in a form satisfactory to the Planning Director and the
Town Attorney:
A. The primary unit and the ADU or JADU, as applicable, established on the same
lot may not be sold independently of each other, and the lot may not be
subdivided so as to create separate legal lots for the primary unit and the ADU
or JADU.
B. An owner of a lot upon which the ADU or JADU is located, that is accessory to
a single-family residence, may be subject to the owner occupancy requirements
as set forth below. a principal residence either the primary unit or the ADU or
JADU, unless the applicant establishes by substantial evidence to the
satisfaction of the Planning Director that strict application of the requirement on
a temporary basis would constitute a hardship warranting an exemption to this
requirement.
1)

All ADUs approved before January 1, 2020 are subject to the owneroccupancy requirements or restrictions that were in place when the ADU
was approved.
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2)

An ADU that is approved after that date but before January 1, 2025, is not
subject to any owner-occupancy requirement.

3)

All ADUs that are approved on or after January 1, 2025 are subject to an
owner-occupancy requirement under Section 8.124.210(B). A natural
person with legal or equitable title to the property must reside on the
property as the person's legal domicile and permanent residence.

4)

All JADUs are subject to an owner-occupancy requirement under Section
8.124.210(B). A natural person with legal or equitable title to the property
must reside on the property, in either the primary residence or JADU, as
the person's legal domicile and permanent residence. However, the
owner-occupancy requirement of this paragraph does not apply if the
property is entirely owned by another governmental agency, land trust, or
housing organization.

C. No ADU or JADU, as applicable, or primary unit on a lot that contains an ADU
or JADU shall be rented to the same party for fewer than 30 consecutive days
at a time.
D. The restrictions described in this Section 8.124.210 shall be binding upon any
successor in ownership of the property and lack of compliance may result in
legal action against the property owner.
E. The Town shall have the right at any time to request and have the owner
provide such information deemed necessary by the Town to confirm compliance
with these restrictions.
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ATTACHMENT B
Redline Showing Revisions from the Introduction of the
Ordinance on February 10, 2021

BEFORE THE TOWN COUNCIL OF THE TOWN OF MORAGA
In the matter of:
Amending Moraga Municipal Code
Section 8.04.020, Definitions and
Repealing and Replacing Chapter
8.124, Accessory Dwelling Units, of
Title 8, Planning and Zoning, of the
Town of Moraga Municipal Code
________________________________

)
)
)
)
)
)

ORDINANCE NO. ___

WHEREAS, the State of California’s Department of Housing and Community
Development (HCD) has determined that California’s housing production is not keeping
pace with demand. In the last decade, less than half of the homes needed to keep up
with the population growth were built; and
WHEREAS, the availability of housing is a substantial concern for individuals of
all demographics, ages, and economic backgrounds in communities throughout the
State of California; and
WHEREAS, allowing accessory dwelling units (ADUs) provides additional rental
housing stock; and
WHEREAS, ADUs offer lower cost housing to meet the needs of existing and
future residents within existing neighborhoods; and
WHEREAS, the Town of Moraga 2002 General Plan and 2015-2023 Housing
Element include policies and programs that support the creation of affordable housing in
a diverse range of housing types, and implementation actions, and implementing
changes to simplify the approval process and encourage new units; and
WHEREAS, on February 14, 2018 the Town of Moraga adopted amendments to
Title 8, Section 8.124 Accessory Dwelling Units, to address changes in State law
regulating ADUs and JADUs; and
WHEREAS, on October 9, 2019, Governor Newsom signed Assembly Bill 881
(AB 881), Assembly Bill 68 (AB 68) and Senate Bill 13 (SB 13) which built upon the laws
passed in 2016 to further address barriers to the development of ADUs and JADUs that
have discouraged homeowners from adding affordable accessory units. The amended
state law establishes new standards and regulations for ADUs and junior accessory
dwelling units (JADUs), simplifies the approval process and reduces costs associated
with their creation; and
WHEREAS, this ordinance includes provisions relating to unit size, development
standards, parking, fees, and other requirements for the creation of ADUs, which do not
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unreasonably restrict the ability of homeowners to create accessory dwelling units in
compliance with amended state law, consistent with recent state law amendments; and
WHEREAS, the Town of Moraga 2015 – 2023 Housing Element includes the
goal to “provide a variety of housing types and affordability levels to help meet the
Town’s projected housing needs.” Housing Element policies H2.1, H2.4, H2.5 promote
creation of accessory dwelling units and implementation program IP-H6 calls for the
Town to “implement changes to simplify the accessory dwelling unit approval process to
encourage new units”.
WHEREAS, on November 27, 2020 notice of the Planning Commission public
hearing was published in the East Bay Times in compliance with California Government
Code Section 65090 and Moraga Municipal Code §8.12.070; and
WHEREAS, on December 7, 2020 the Planning Commission held a duly noticed
public hearing to consider the proposed Zoning Code amendments related to ADUs,
received the staff report and staff presentation, received comments from the public and
interested parties, and discussed the matter; and
WHEREAS, following the public hearing on December 7, 2020, the Planning
Commission adopted Resolution No. 19-2020, recommending that the Town Council
adopt proposed amendments to Section 8.04.020, Definitions and repealing and
replacing Chapter 8.124: Accessory Dwelling Units of Title 8, Planning and Zoning, of
the Town of Moraga Municipal Code with any subsequent changes made by staff in
consultation with the Department of Housing and Community Development (HCD)HCD
prior to the Town Council meeting; and
WHEREAS, after a duly noticed public hearing on February 10, 2021, the Town
Council waived the first reading and introduced an Ordinance amending Section
8.04.020, Definitions and repealing and replacing Chapter 8.124: Accessory Dwelling
Units of Title 8, Planning and Zoning, of the Town of Moraga Municipal Code; and
WHEREAS, prior to the second reading of the Ordinance Town staff was
contacted by HCD and informed that HCD had reviewed the Ordinance again and
determined that several provisions would not be enforceable under State law; and
WHEREAS, based on feedback from HCD, staff revised draft regulations for
attached and detached ADUs and removed requirements that an ADU be located closer
to the primary residence as an adjacent residence on a neighboring property and
standards related to tree protection; and
WHEREAS, on March 12, 2021, the Town published a public hearing notice in
the East Bay Times, a newspaper of general circulation, to advertise the Town Council
hearing on March 24, 2021; and
WHEREAS, after a duly noticed public hearing on March 24, 2021, the Town
considered introduction of this Ordinance on February 10, 2021, after a duly noticed
public hearing.
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THE TOWN COUNCIL OF THE TOWN OF MORAGA DOES HEREBY ORDAIN
AS FOLLOWS:
SECTION 1.

CEQA determination: This ordinance is exempt from the provisions of
the California Environmental Quality Act (Public Resources Code
Section 21000, et seq.) (CEQA) pursuant to Public Resources Code
Section 21080.17 and CEQA Guidelines Section 15282(h), which
exempt the adoption of accessory dwelling unit ordinances.

SECTION 2. Pursuant to Moraga Municipal Code Section 8.12.100, the Town Council
hereby finds as follows:
A. The change proposed is consistent with the objectives, policies, general
land uses and programs specified in the general plan and applicable
specific plan. The Town of Moraga 2015 – 2023 Housing Element includes the
goal to “provide a variety of housing types and affordability levels to help meet
the Town’s projected housing needs.” Housing Element policies H2.1, H2.4, H2.5
promote creation of accessory dwelling units and implementation program IP-H6
calls for the Town to “implement changes to simplify the accessory dwelling unit
approval process to encourage new units”.
B. The change proposed is compatible with the uses authorized in, and the
regulations prescribed for, the land use district which it is approved. The
proposed ordinance would ease the permitting process for the development of
accessory dwelling units, which are accessory residential uses, in all zoning
districts that allow for residential development consistent with state law. The
ordinance provides review standards for streamlined ADUs and JADUs
consistent with Government Code §65852.2 (e) and includes Development and
Design standards for standard ADUs to ensure that such units will be compatible
with the land use district and neighborhoods where they are constructed,
including reasonable regulations for height, setbacks, building design, parking
and landscaping consistent with the requirements of State law, and that are
intended to preserve the quality and character of residential land use districts.
C. A community need is demonstrated for the proposed use. Housing and land
costs within Moraga are high and the smaller size of accessory dwelling units
would serve to provide lower cost housing for extended family members,
students, young adults, seniors, caregivers and other small households and
additional income for property owners.
D. The adoption of the ordinance will be in conformity with public
convenience, general welfare and good zoning practice. The proposed
amendments are necessary to ensure that the Town’s local ordinance is
consistent with State law and promote and simplify the process for development
of ADUs. The State law requires a process for approval of ADUs that the Town
has classified as streamlined which are Include JADUs and ADUs that are fully
contained within and existing residence or building or detached ADUs that are
limited in height and/or size. All other ADUs are subject to development and
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design standards set by the Town and consistent with State law to ensure that
the units are compatible with the surrounding neighborhood and do not result in
impacts to the privacy, use and enjoyment of existing residences within the
zoning districts in which accessory dwelling units are permitted.
SECTION 3. The Town Council hereby amends the Moraga Municipal Code, as shown
in Exhibit A, attached hereto and incorporated herein by reference.
SECTION 4. Effective Date. This Ordinance becomes effective thirty (30) days after its
final passage and adoption.
SECTION 5. Severability. If any provision of the Ordinance or the application thereof to
any person or circumstances is held invalid, such invalidity shall not affect other
provisions or applications of the Ordinance which can be given effect without the invalid
provisions or applications of the Ordinance. To this end, the provisions of this
Ordinance are severable. This Town Council hereby declares that it would have
adopted this Ordinance irrespective of the invalidity of any particular portion thereof.
The foregoing Ordinance was introduced at a regular meeting of the Town
Council of the Town of Moraga, California, held on March 24, 2021, and was adopted
and ordered published at an adjourned regular meeting of the Town Council held on
by the following vote:
AYES:
NOES:
ABSTAIN:
ABSENT:
AFFIRMED:
_____________________________
Mike McCluer, Mayor
ATTEST:
____________________________
Marty C. McInturf, Town Clerk
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EXHIBIT A
Section 8.04.020 – Definitions. The following definitions are hereby deleted from
Section 8.04.020, Definitions, of Title 8, Planning and Zoning:
"Accessory dwelling unit," or "ADU," means a residential dwelling unit attached to or
detached from an existing primary unit, or entirely enclosed within an existing building,
which provides complete independent living facilities for one or more persons. It shall
include permanent provisions for living, sleeping, eating, cooking, and sanitation on the
same parcel where the existing primary unit is situated. An accessory dwelling unit also
includes the following:
A. An efficiency unit, as defined in Section 17958.1 of the California Health
and Safety Code.
B. A manufactured home, as defined in Section 18007 of the California
Health and Safety Code.
"Adjacent to the parking spaces for the existing primary unit" means within fifteen
(15) feet of the nearest edge of the parking structure (garage or carport) including any
storage areas within the parking structure; or within fifteen (15) feet of a legal,
uncovered parking space for the existing primary unit.
"Attached ADU" means an ADU that does not qualify as a fully contained ADU and
that is located at least partially within a newly constructed expansion of, or addition to,
an existing primary unit.
"Detached ADU" means an ADU that does not qualify as a fully contained ADU and
that is located at least partially within new construction that is part of a physical structure
which is detached from the existing primary unit. More specifically, a detached ADU is
located within a newly and legally constructed separate accessory building, or a newly
constructed expansion of, or addition to, a pre-existing legally constructed separate
accessory building.
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"Existing primary unit" means an existing single-family residence with a valid
certificate of occupancy.
"Fully Contained ADU" means an ADU which is established entirely within the preexisting building envelope of either (i) an existing primary unit or (ii) any other preexisting, legally constructed building located upon any lot containing an existing primary
unit.
"Interior living area" means the gross interior horizontal area of a dwelling unit
including but not limited to all rooms, hallways, closets, bathrooms and storage areas
and specifically including the depth of all walls that divide any interior spaces but
excluding the depth of all exterior walls and excluding an enclosed garage.
"Junior accessory dwelling unit," or "JADU," means a residential dwelling unit that
provides independent and permanent living facilities for one or more persons (including
provisions for living, sleeping, and eating), is no more than 500 square feet in size, and
is contained entirely within the pre-existing building envelope of an existing primary unit.
A junior accessory dwelling unit shall include either separate sanitation facilities, or
sanitation facilities shared with the existing primary unit.
"Outdoor living areas" means an area on the exterior of an ADU that is designed for
human use or habitation including but not limited to a patio, deck or yard that can
accommodate appurtenances including but not limited to a barbecue pit, an outdoor
dining table, a hammock, a lounge chair, a bench or a spa.
"Passageway" means a pathway that is unobstructed clear to the sky and extends
from the street to one entrance of an ADU.
Chapter 8.124 – Accessory Dwelling Units: Moraga Municipal Code Section 8.124 –
Accessory Dwelling Units, of the Moraga Municipal Code Title 8, Planning and Zoning is
repealed and replaced with the following:
Chapter 8.124 – ACCESSORY DWELLING UNITS
Sections:
Article 1. - General Provisions
8.124.010. - Purpose.
This chapter provides for the creation of accessory dwelling units (ADUs) and junior
accessory dwelling units (JADUs) in the town as required by state law, and in
accordance with the Town's General Plan and Housing Element as a means to provide
a variety of housing types to meet the town's projected housing needs. This chapter
provides for the ministerial approval of ADUs and JADUs in areas zoned to allow
residential uses. The Town encourages ministerial review of ADUs and JADUs when
possible. This ordinance also provides procedures and standards for review of
accessory dwelling units that do not meet the ministerial requirements as set forth
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herein that are intended to increase opportunities for ADUs to be developed within the
Town.
8.124.020. - Definitions.
"Accessory dwelling unit," or "ADU," means a residential dwelling unit attached or
detached from a primary unit, or entirely enclosed within an existing building, which
provides complete independent living facilities for one or more persons. It shall include
permanent provisions for living, sleeping, eating, cooking, and sanitation on the same
parcel where an existing or proposed primary unit is situated. An accessory dwelling
unit also includes the following:
A. An efficiency unit, as defined in Section 17958.1 of the California Health and
Safety Code.
B. A manufactured home, as defined in Section 18007 of the California Health and
Safety Code.
"Adjacent to the parking spaces for the primary unit" means within fifteen (15) feet
of the nearest edge of the parking structure (garage or carport) including any storage
areas within the parking structure; or within fifteen (15) feet of a legal, uncovered
parking space for the primary unit.
"Attached ADU" means an ADU that does not qualify as a fully contained ADU and
that is located at least partially within a newly constructed expansion of, or addition to,
an existing primary unit.
"Detached ADU" means an ADU that does not qualify as a fully contained ADU and
that is located at least partially within new construction that is part of a physical structure
which is detached from the primary unit. More specifically, a detached ADU is located
within a newly and legally constructed separate accessory building, or a newly
constructed expansion of, or addition to, a pre-existing legally constructed separate
accessory building.
"Primary unit" or “primary residence” means a single-family or multifamily residential
dwelling unit that either exists on or is proposed for a lot zoned for any residential or
mixed-use zone, either through a permitted use or a conditional use, and is constructed
prior to or concurrently to the ADU or JADU.
"Fully Contained ADU" means an ADU which is established entirely within the preexisting building envelope of either (i) a primary unit, a multifamily building, or (ii) any
other pre-existing, legally constructed building located upon any lot containing a primary
unit.
"Interior living area" means the gross interior horizontal area of a dwelling unit
including but not limited to all rooms, hallways, closets, bathrooms and storage areas
and specifically including the depth of all walls that divide any interior spaces but
excluding the depth of all exterior walls and excluding an enclosed garage.
"Junior Accessory Dwelling Unit," or "JADU," means a residential dwelling unit that
provides independent and permanent living facilities for one or more persons (including
provisions for living, sleeping, and eating), is no more than 500 square feet in size, and
is contained entirely within the building envelope of an existing or proposed primary unit.
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A junior accessory dwelling unit shall include either separate sanitation facilities, or
sanitation facilities shared with the primary unit. The property owner shall reside onsite
in either the primary residence, an ADU, or the JADU.
“Multifamily building” for purposes of this Chapter 8.124 means a structure with two
or more attached dwelling units on one lot.
"Outdoor living areas" means an area on the exterior of an ADU that is designed for
human use or habitation including but not limited to a patio, deck, balcony or yard that
can accommodate appurtenances including but not limited to a barbecue pit, an outdoor
dining table, a hammock, a lounge chair, a bench or a spa.
"Passageway" means a pathway that is unobstructed clear to the sky and extends
from the street to one entrance of an ADU.
“Standard ADU” means an ADU applied for under Article 3 below
“Streamlined ADU” or “JADU” means an ADU or “JADU” applied for under Article 2
below.

8.124.030. - Subdivision.
The primary unit and an ADU or JADU, as applicable, may not be sold separately
from each other and no subdivision of land or air rights is authorized by this chapter.
8.124.040. - Permit required.
No person shall develop, construct, cause to be rented, or occupy an ADU or JADU
on any lot within the town unless a permit is obtained pursuant to the procedures and
standards set forth in this chapter.
8.124.050. Density and use.
To the extent required by state law, an ADU or JADU built in conformance with this
chapter does not count towards the allowed density for the lot upon which the ADU or
JADU is located and is a residential use that is consistent with the General Plan and
Zoning Ordinance.
8.124.060. - ADUs Authorized as Part of New Construction.
Notwithstanding any other provision of this chapter, the Town may authorize the
construction of fully contained, and attached and detached ADUs as an accessory use
to a single-family dwelling in conjunction with the approval of, or an amendment to, any
of the following:
A. Design review approval of a new single-family dwelling.
B. A residential subdivision pursuant to the Moraga Subdivision Ordinance and
Subdivision Map Act;
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C. A Planned Development pursuant to Chapter 8.48; and
D. A Conditional Use Permit, including but not limited to a Conditional Use Permit
for a single-family dwelling or dwellings within the MOSO Open Space District,
provided that an application for a Conditional Use Permit, or the amendment
thereof, to permit the establishment of an ADU shall be processed as set forth
in Section 8.124.180.
8.124.070 – Impact Fees.
All ADUs shall be subject to any applicable impact fees adopted by the Town,
except as provided below.
(a) No impact fee is required for an ADU that is less than 750 square feet in floor
area.
(b) Any impact fee that is required for an ADU that is 750 square feet or larger in
floor area must be charged proportionately in relation to the square footage of
the primary unit. (E.g., the floor area of ADU divided by the floor area of the
primary unit, multiplied by the fee amount charged for a new dwelling.)
For purposes of this section, "impact fee" has the same meaning as the term
"fee" is defined in subdivision (b) of California Government Code Section
66000, except that it also includes fees specified in California Government
Code Section 66477.
8.124.080. – General requirements.
The following general requirements apply to all ADUs and JADUs.
A. The ADU is not required to provide fire sprinklers if they are not required for the
primary unit.
B. No passageway shall be required in conjunction with construction of an ADU
unless mandated by the Americans with Disabilities Act or other state or federal
safety code standard.
C. If the ADU or JADU will connect to an onsite water-treatment system, the owner
must include with the application a percolation test completed within the last five
years or, if the percolation test has been recertified, within the last ten years.
D. Prior to issuance of a building permit for an ADU or JADU, a deed restriction
shall be recorded against the title of the property as required in Article 5 of this
title.
E. When an ADU is approved with concurrently with a proposed primary unit, final
occupancy of the ADU shall not be issued before final occupancy of the primary
unit.
8.124.090. Exemption for Hillside Development Permit.
ADUs qualifying for ministerial approval under Articles 2 and 3 of this Chapter
that are proposed on any hillside lot or area are exempt from the hillside development
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permit requirements described in Chapter 8.136. Non-ministerial ADUs allowed under
Article 4 of this Chapter, grading in addition to that necessary for excavation of the
footprint of the ADU, or other attached or detached buildings or structures proposed as
part of an ADU are not exempt from the hillside development permit process when
applicable.
Article 2. - Ministerial Review for Streamlined ADUs and JADUs.
8.124.100. - Procedures.
A. This article shall provide for and govern the ministerial review for Streamlined ADUs
and JADUs as set forth in Section 8.124.110 below.
B. Building permit applications for Streamlined ADUs and JADUs that meet the
requirements in Section 8.124.110 shall be approved ministerially by the Planning
Director without discretionary review, further design review, or public hearing,
pursuant to the procedures of this Article.
C. Procedure for Review.
(1) Within sixty (60) days after receiving an application, the Planning Director shall
approve a building permit application for a Streamlined ADU or JADU if the
requirements of Section 8.124.110 have been satisfied.
(2) The Planning Director shall deny an application for a Streamlined ADU or JADU
if the requirements of Section 8.124.110 have not been satisfied.
DD. Courtesy Notice. Upon approval of the accessory dwelling unit permit, the planning
director shall mail a courtesy notice to all owners of abutting properties, notifying
them of the approval. The notice shall state that there is no right of an aggrieved
party to appeal the approval.
E. Right to Appeal. The applicant may appeal the decision of the Planning Director in
accordance with the provisions of Moraga Municipal Code Chapter 8.12, Article 4.
The appeal shall be limited to a consideration of whether the objective criteria in
Sections 8.124.110 have been met.
8.124.110.-Development Standards for Streamlined ADUs and JADUs
Pursuant to California Government Code Section 65852.2(e), the Town shall
ministerially approve an application for a building permit within a residential or mixeduse zone to create any of following types of ADUs and JADUs (“Streamlined ADUs and
JADUs”) that comply with the general requirements of Section 8.124.080 and the
applicable standards described in subsections A through D.
A. Fully contained ADU.
1) One fully contained ADU may be established entirely within the building
envelope of the primary unit or another pre-existing, legally constructed
accessory building located on any lot, if it complies with the following
standards:
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(a) The fully contained ADU shall have an exterior access independent
from that of the primary unit. An addition of up to 150 square feet is
permitted if the expansion is limited to accommodating ingress and
egress. For any fully contained ADU located on a second floor, any
stairway, whether enclosed or open, needed to access that second
floor ADU must be established entirely within the pre-existing
building envelope of the primary unit or pre-existing, legally
constructed, building within which the ADU is contained, or may be
enclosed within an addition that does not exceed 150 square feet.
(b) A pre-existing legally constructed accessory building may be fully or
partially converted into a fully contained ADU and no setback shall
be required for a pre-existing legally constructed accessory building
that is converted (or partially converted) to a fully contained ADU.
2) Multiple ADUs within portions of existing multifamily dwelling buildings that
are not used as livable space, including, but not limited to, storage rooms,
boiler rooms, passageways, attics, basements, or garages, if each fully
contained converted ADU complies with state building standards for
dwellings. At least one fully contained converted ADU is allowed within an
existing multifamily building or mixed-use building with existing dwelling
units, and multiple fully contained converted ADUs shall be permitted up to
25 percent of the number of existing multifamily dwelling units.
B. A JADU complying with the following standards:
1) One JADU is allowed on a lot containing an existing single-family dwelling.
2) The owner of a parcel proposed for a JADU shall occupy as a principal
residence either the primary unit or the JADU.
3) As set forth in Section 8.124.210, neither the JADU nor the primary unit
shall be sold independently of each other.
4) As set forth in Section 8.124.210, neither the JADU nor the primary unit
shall be rented for periods of less than thirty (30) consecutive days.
5) A JADU shall have an exterior entry separate from the primary unit to serve
the JADU, and must have interior access if the JADU shares sanitary
facilities with the primary unit.
6) The interior living area of a JADU shall not be larger than 500 square feet
in size.
7) The JADU shall include an efficiency kitchen, requiring and limited to the
following components:

8)

(a)

A cooking facility with appliance(s); and

(b)

A food preparation counter and storage cabinets that are of
reasonable size in relation to the size of the junior accessory dwelling
unit.

No additional parking is required beyond that required for the primary unit.
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C. One detached ADU, new construction with a proposed or existing single-family
dwelling that complies with the following standards:
1) The lot on which the ADU is located does not contain another ADU, but may
contain a JADU permitted pursuant to Section 8.124.110.B
2) Front yard setbacks consistent with the applicable zoning district to the
extent such setbacks do not preclude development of an ADU.
3) The side and rear setbacks are at least four (4) feet.
4) The total interior floor area is not more than 800 square feet.
5) The height is 16 feet or less.
D. No more than two ADUs on a lot that has an existing multifamily building with
the following standards:
1) Front yard setbacks consistent with the applicable zoning district to the
extent such setbacks do not preclude development of an ADU.
2) The side and rear setbacks are at least four (4) feet.
3) The height 16 feet or less.
4) The ADUs are detached from the multifamily building.
Article 3 – Ministerial Review for Standard ADUs
8.124.120. - Procedures.
A. This article shall provide for and govern the ministerial review of certain applications
for Standard ADUs on lots with a primary unit in single-family residential districts,
planned development districts that allow single-family residential development,
study districts, or MOSO or non-MOSO open space districts.
B. Ministerial Review. Applications for the following types of Standard ADUs shall be
approved ministerially by the Planning Director without discretionary review, further
design review, or public hearing, pursuant to the procedures of this Article:
1) No more than one attached or detached ADU per lot that meets the general
standards in Section 8.124.080, development standards in Section 8.124.130
and the design standards in Section 8.124.0140.
C. The applicant shall be required to obtain a building permit prior to the construction
any ADU and shall also meet the requirements set forth in Article 5 of this chapter.
D. Procedure for Review.
1) Within sixty (60) days after receiving an application, the Planning Director shall
approve an application through a ministerial review process and issue an ADU
permit if the requirements of Sections 8.124.080, 8.124.130 and 8.124.140, as
applicable, have been satisfied for an ADU.
2) Unless an administrative adjustment is granted pursuant to Section 8.124.170
which excuses noncompliance which would otherwise require denial of the
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application, the Planning Director shall deny an application for an ADU if the
requirements of Sections 8.124.080, 8.124.130 and 8.124.140, as applicable,
have not been satisfied.
EE. Courtesy Notice. Upon approval of the accessory dwelling unit permit, the planning
director shall mail a courtesy notice to all owners of abutting properties, notifying
them of the approval. The notice shall state that there is no right of an aggrieved
party to appeal the approval.
F. Right to Appeal. The applicant may appeal the decision of the Planning Director in
accordance with the provisions of Moraga Municipal Code Chapter 8.12, Article 4.
The appeal shall be limited to a consideration of whether the objective criteria in
Sections 8.124.080, 8.124.130 and 8.124.140 for a standard attached or detached
ADU have been met.
FG. Notwithstanding the procedures in Sections 8.124.100(A)-(F) above, an applicant
for an attached or detached ADU that does not meet both the development
standards of Sections 8.124.130 and the design standards of Section 8.124.140,
may seek discretionary approval of an ADU in accordance with the alternative
procedures set forth in Article 4 of this Chapter.
8.124.130 - Development standards for standard attached and detached ADUs
The following section applies to Standard attached or detached ADUs that do not qualify
as a Streamlined ADU. An Standard attached or detached ADU may be established
upon any lot containing an existing or proposed primary unit in in any single-family
residentially zoned district, planned development districts that allow single-family
residential development, study districts, or MOSO or non-MOSO open space districts, if
it complies with the following standards, as well as the general standards set forth in
Section 8.124.080 and design standards set forth in Section 8.124.140:
A. Except as set forth in Section 8.124.130(C), a portion of an existing primary unit or
a pre-existing legally constructed accessory building (or portion thereof) may be
incorporated into an attached or detached ADU only if the side and rear setbacks
and building separations are sufficient for fire safety.
B. Except as set forth in Section 8.124.130(C), any expansion of or addition to either
an existing primary unit or a pre-existing legally constructed accessory building to
accommodate an attached ADU or detached ADU shall meet all development
standards of the zoning district in which it is located.
C. Notwithstanding any other standard set forth in this Section 8.124.130:
1) No no setback shall be required for an existing legally constructed garage that is
fully or partially incorporated into an attached or detached ADU.
2) A second-floor setback of no more than five feet from the side and rear lot lines
shall be required for an ADU that is constructed over a legally constructed
garage.
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D. An attached or detached ADU shall have side and rear setbacks of at least four (4)
feet. Front yard setback requirements of the zoning district in which the attached or
detached ADU is to be located shall apply.
E. The distance of the detached ADU from the primary unit shall be less than the
distance of the detached ADU from any residence on an adjacent property, to the
extent possible.
FE. The maximum aggregate building height for a detached ADU, or for an addition
constructed to wholly or partially accommodate an attached ADU, shall not exceed
nineteen (19) feet in height as measured between the highest point of the building
including the roof and the lowest point of the building at natural grade. and shall not
exceed sixteen (16) feet in building height within ten (10) feet of the property line. A
skirt wall (if any) shall be included in the maximum aggregate building height
measurement.
GF. The area within the construction footprint of the attached or detached ADU,
including the area required for the unit, associated grading, and outdoor living
space, shall not have an average predevelopment slope greater than twenty (20)
percent.
HG.The cumulative volume of cut and/or fill for construction of the attached or detached
ADU, exclusive of areas for building foundations and footings, shall not exceed 200
cubic yards.
IH. The interior living area of an attached or detached ADU shall be at least one
hundred fifty (150) square feet and not more than eight hundred fifty (850) square
feet for an ADU with one bedroom or less and up to one thousand (1,000) square
feet that is more than one bedroom. The square footage of an attached ADU shall
not exceed fifty (50) percent of the pre-existing interior living area of the primary
unit, calculated before the addition of the attached ADU. If the existing gross floor
area of the lot exceeds the maximum permitted in the Town of Moraga Design
Guidelines, Appendix D, Maximum Floor Area Table prior to establishment of an
ADU, or if the development of the ADU will result in the total gross floor area
exceeding the maximum permitted in the Maximum Floor Area Table, the ADU may
have an interior floor area of no more than 800 square feet.
JI. The attached or detached ADU shall have an external access separate from the
primary unit, and an attached ADU may also have internal access to the primary
unit.
KJ. No attached or detached accessory dwelling unit historic tree shall be located
withinremoved for the drip linepurpose of any native, establishing an ADU. Native or
orchard trees may be removed to provide for the location of an ADU, with a
requirement that one 15-gallon tree of the same genus and species be planted on
site per tree removed. The requirement to replant a native or historic tree asorchard
tree may be waived if the Planning Director determines that there is no appropriate
location on site to plant a tree. Trees are defined byin Moraga Municipal Code
Section 12.12.020.
LK.In addition to parking required for the primary unit, one off-street parking space
measuring at least nine feet by nineteen (19) feet and not more than seventeen (17)
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feet by nineteen (19) feet, which may be open or covered, shall be provided for an
attached or detached ADU, subject to the following requirements:
1)

The parking space for the attached or detached ADU shall be located adjacent
to the parking spaces for the primary unit, and shall not be accessed by means
of a driveway separate from that which accesses required parking spaces for
the primary residence, unless such access is specifically authorized by the
Moraga Municipal Code. The size of the existing driveway curb cut shall not be
increased, and no new driveway curb cut shall be created. The guest parking
spaces required by Moraga Municipal Code Section 8.76.100(C) and (D) are
not required for an accessory dwelling unit.

2)

The required parking space shall be surfaced with a permeable material that is
approved by the Planning Director, except that a pre-existing non-permeable
driveway, paved parking area or new or existing covered parking space may
be used. The required parking space may be located within required setback
areas if it is uncovered. When required parking for the attached or detached
ADU, other than tandem parking within an existing driveway, is located within
a setback area, the Planning Director may require the parking be screened
from off-site views with vegetation not less than thirty-six (36) inches in height
above the parking surface.

3)

When a garage, carport, or covered parking structure is demolished in
conjunction with the construction of a fully contained, attached or detached
ADU or converted to an attached or detached ADU, no replacement parking
shall be required for the converted ADU.

4)

Notwithstanding any other provisions of this Subsection 8.124.130(L), attached
or detached ADUs are exempt from off-street parking space in any of the
following circumstances:
(a) The attached or detached ADU is located within one-half mile walking
distance of a public transit stop.
(b) The attached or detached ADU is located within an architecturally and
historically significant historic district.
(c) When on-street parking permits are required but not offered to the
occupant of the attached or detached ADU.
(d) When there is a car share vehicle storage space, at which car shares may
be picked up and dropped off, located within one block of the attached or
detached ADU.
(e) Nothing in this section 8.124.130(L) shall be construed as requiring parking
to be provided for a streamlined ADU.

8.124.140. – Design standards for Standard attached and detached ADUs
This section sets forth design standards that must be met for the establishment of
Standard attached and detached ADUs in addition to the requirement to comply with the
general standards set forth in section 8.124.080 and the development standards set
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forth in Sections 8.124.130. An attached or detached ADU must meet the following
design standards:
A. Exterior colors, materials, architectural and landscape designs of the attached
or detached ADU and its appurtenances (e.g. mailboxes) shall be compatible
with those of the primary unit.
B. All exterior lighting shall be directed downward and/or inward toward the
property.
C. Any new retaining walls necessary for the construction of the attached or
detached ADU shall be no higher than three feet. If a fence is located within two
feet of a retaining wall the combined retaining wall and fence height shall not
exceed six feet. There shall be no more than two new retaining walls located
within thirty (30) feet of one another in conjunction with the construction of the
attached or detached ADU.
D. Any blank exterior wall proposed as part of the construction of the attached or
detached ADU that is without windows and is more than fifteen (15) feet long or
one hundred eighty (180) square feet in area, whichever is less, shall have
landscaping installed and maintained along the wall which reaches a minimum
height of four feet within three years.
E. Windows on any exterior wall proposed as part of the construction of the
attached or detached ADU located within thirty (30) feet of a neighboring
residence, where the windows would have sight lines to the neighboring
residence, shall have a minimum sill height not less than five feet, six inches
above the interior finished floor height. This requirement may be waived by the
Planning Director for a window required for egress under the California Building
Code.
F. The aggregate area of new deck(s), balcony(ies) or porch(es) for the attached
or detached ADU shall not exceed one hundred and twenty (120) square feet,
and no such feature shall have a depth greater than eight feet. No deck, porch
or balcony shall have a height more than twenty-four (24) inches above existing
grade, measured to the top of the finished floor or deck surface.
G. Stairways constructed to access an attached or detached ADU with an upper
landing floor height of more than six feet from natural grade shall be enclosed,
except where all parts of the stairway are located more than thirty (30) feet from
a property line or would not be visible from an adjacent property or public street.
H. The skirt height associated with the construction of the attached or detached
ADU shall not exceed four feet.
I.

There shall be a minimum of six feet near-level clearance area from any top or
bottom of a slope associated with the construction of the attached or detached
ADU. The post-development slope of the near-level clearance area shall not
exceed five percent. This requirement is also applicable to split-level lots, with
the exception of the primary pad split.
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Article 4. - Procedures and Standards for Review of Accessory Dwelling Units Not
Qualifying for Ministerial Review
8.124.150. - Purpose.
The purpose of this article is to provide procedures and standards for the review
and approval of ADUs that do not meet one or more of the development and/or design
standards set forth in Sections 8.124.130 and 8.124.140, respectively. The intent of
these procedures is to reasonably allow such units to be established, subject to
administrative adjustment or discretionary review, even when they would not qualify for
ministerial review and approval pursuant to the requirements of state law, thereby
increasing the opportunities for ADUs to be developed in the town.
8.124.160. - Applicability.
This article is only applicable to provide alternative processes to the statutory
requirements for ministerial review, and to thereby provide for minor administrative
adjustments and a system of discretionary review in a manner designed to increase
opportunities for ADUs to be developed in the town beyond that which is required by
state law. In no event shall this article be interpreted to expand or otherwise amend the
requirements for ministerial review set forth in Article 3.
8.124.170. - Administrative Adjustment.
A. Allowable Adjustments. The Planning Director may approve a minor adjustment to
the development or design standards applicable to an application for an attached or
detached standard ADU governed by Article 3, to the extent identified in Table
8.124-1. Only a maximum of two of the allowable adjustments may be granted for
such an ADU per parcel. A request for more than two adjustments or that exceeds
the adjustment limitations identified in Table 8.124-1 may not be reviewed under
Article 3, governing ministerial review, and this Section 8.124.170 and shall require
an application for a conditional use permit in accordance with Section 8.124.180.

Table 8.124-1: Allowable Adjustments
Type of Adjustment Allowed

Maximum Adjustment

1. Height. An increase in the 10 percent, or two feet, whichever is greater,
maximum aggregate building provided that such height does not exceed that of the
height.
primary unit
2. Parking Space Dimensions.
A decrease in the minimum
Reduction to not less than 8 feet by 18 feet
dimensions of a required
parking space.
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3. New deck(s), balcony(ies) or
porches:
Increase
in 25 percent increase
aggregate area.
A non-permeable surface may be allowed if the
4. The nature of the material applicant presents site-specific civil and geotechnical
used for the parking spaces evidence, satisfactory to the Planning Director and
required
under
Section Town Engineer, that the use of a permeable material
8.124.060(B)(13)(b)
for the required parking space on the lot would be
inappropriate.

B. Application. An application for an administrative adjustment shall be made to the
Planning Department pursuant to the procedures set forth in Chapter 8.12.
C. Findings and Decision. The Planning Director shall, after notice and hearing in
accordance with the procedures set forth in Government Code Section 65905,
approve, approve with conditions or deny an adjustment application. The Director
may approve an adjustment application, with or without conditions, only after the
following findings are made:
1) The adjustment would allow for an ADU of superior design, livability or quality
than could be constructed without the adjustment.
2) The ADU will not adversely affect the privacy, light, air or views of neighboring
properties.
3) The adjustment will not be detrimental to the public health, safety and welfare.
4) The ADU complies with the other applicable standards set forth in Sections
8.124.130 and 8.124.140.
D. Appeal. The decision of the Planning Director may be appealed, in accordance with
the procedures set forth in Chapter 8.12.

8.124.180. - Conditional Use Permit Procedures.
A proposed attached or detached ADU that an applicant seeks to establish that
does not comply with the development standards set forth in Section 8.124.130 may be
allowed subject to a Conditional Use Permit. The applicant shall be required to obtain a
building permit prior to the construction of any attached or detached ADU for which a
Conditional Use Permit is required, and shall also meet the requirements set forth in
Article 5 of this chapter. Design review for such attached or detached ADUs may also
be required pursuant to Section 8.124.190. An application for a Conditional Use Permit
(CUP) for an ADU subject to this Article 4 shall be processed in accordance with
Chapter 8.12 of the Moraga Municipal Code, except as expressly set forth in this
Section 8.124.180 and Section 8.124.190. In addition to the required findings set forth in
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Section 8.12.120, the following supplemental findings shall also be made prior to the
issuance of a CUP for an attached or detached ADU:
A. There shall be no more than one ADU or JADU per lot.
B. The area within the development footprint of the proposed ADU, including the
area required for the unit, associated grading, and outdoor living space, will not
have an average predevelopment slope greater than twenty percent (20%).
C.

The interior living area of an attached or detached ADU shall be at least one
hundred fifty (150) square feet and not more than eight hundred fifty (850)
square feet for an ADU with one bedroom or less and up to one thousand
(1,000) square feet that is more than one bedroom.

D. The square footage of an attached ADU shall not exceed fifty percent (50%) of
the pre-existing interior living area of the existing primary unit, calculated before
the addition of the attached ADU, subject to the authority of the reviewing body
to apply a more restrictive standard where it is deemed appropriate to do so.
E. The ADU will comply with all of the required setbacks of the applicable zoning
district.
F. The owner of the property upon which the ADU is located will occupy either the
primary unit or the ADU, unless the applicant establishes by substantial
evidence to the satisfaction of the Planning Director that strict application of the
requirement on a temporary basis would constitute a hardship warranting an
exemption to this requirement.
G. At least one dedicated off-street parking space for the ADU, which may be
covered, uncovered, or provided as tandem parking, will be provided, except
that no off-street parking space is required when one of the circumstances
described in Section 8.124.130(L)(4) would apply,
H. The ADU complies to the extent practicable with the standards set forth in
Sections 8.124.130 and 8.124.140.
I.

Provisions have been made for a deed restriction as provided in Article 5 of this
Chapter to be recorded against the property.

8.124.190. - Design Review Procedures.
An attached or detached ADU that does not comply with the design standards set
forth in Section 8.124.140 shall be reviewed pursuant to the procedures, and approved
or denied pursuant to the standards, set forth in Moraga Municipal Code Chapter 8.72,
the Planning Commission shall be the review body for design review approval following
the procedure for review specified in Section 8.72.030(D) or Section 8.72.090, as
applicable.
Article 5: - Deed Restriction
8.124.200. - Applicability.
The requirements of this Article 5 shall apply to the following:
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A. Streamlined ADUs and JADUs approved under Article 2;
B. A detached or attached ADU approved under Article 3;
C. An ADU approved under Article 4.
8.124.210. - Requirements.
Prior to the issuance of a building permit for any ADU or JADU, the property owner
shall record in the office of the Contra Costa County Recorder a deed restriction setting
forth the following requirements, in a form satisfactory to the Planning Director and the
Town Attorney:
A. The primary unit and the ADU or JADU, as applicable, established on the same
lot may not be sold independently of each other, and the lot may not be
subdivided so as to create separate legal lots for the primary unit and the ADU
or JADU.
B. An owner of a lot upon which the ADU or JADU is located, that is accessory to
a single-family residence, may be subject to the owner occupancy requirements
as set forth below. a principal residence either the primary unit or the ADU or
JADU, unless the applicant establishes by substantial evidence to the
satisfaction of the Planning Director that strict application of the requirement on
a temporary basis would constitute a hardship warranting an exemption to this
requirement.
1)

All ADUs approved before January 1, 2020 are subject to the owneroccupancy requirements or restrictions that were in place when the ADU
was approved.

2)

An ADU that is approved after that date but before January 1, 2025, is not
subject to any owner-occupancy requirement.

3)

All ADUs that are approved on or after January 1, 2025 are subject to an
owner-occupancy requirement under Section 8.124.210(B). A natural
person with legal or equitable title to the property must reside on the
property as the person's legal domicile and permanent residence.

4)

All JADUs are subject to an owner-occupancy requirement under Section
8.124.210(B). A natural person with legal or equitable title to the property
must reside on the property, in either the primary residence or JADU, as
the person's legal domicile and permanent residence. However, the
owner-occupancy requirement of this paragraph does not apply if the
property is entirely owned by another governmental agency, land trust, or
housing organization.

C. No ADU or JADU, as applicable, or primary unit on a lot that contains an ADU
or JADU shall be rented to the same party for fewer than 30 consecutive days
at a time.
D. The restrictions described in this Section 8.124.210 shall be binding upon any
successor in ownership of the property and lack of compliance may result in
legal action against the property owner.
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E. The Town shall have the right at any time to request and have the owner
provide such information deemed necessary by the Town to confirm compliance
with these restrictions.
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Town of Moraga

Agenda Item

PUBLIC HEARINGS

10. A.

Meeting Date: February 10, 2021
TOWN OF MORAGA

STAFF REPORT

To:

Honorable Mayor and Councilmembers

From:

Afshan Hamid, Planning Director
Brian Horn, Associate Planner

Subject:

Consider Waiving the First Reading and Introducing by Title Only an
Ordinance Amending Moraga Municipal Code Section 8.04.020,
Definitions and Repealing and Replacing Chapter 8.124 of the
Moraga Municipal Code, Accessory Dwelling Units of Title 8,
Planning and Zoning, of the Town of Moraga Municipal Code.
California Environmental Quality Act
The proposed Ordinance is exempt from the provisions of the California
Environmental Quality Act (Public Resources Code Section 21000, et
seq.) (CEQA) pursuant to Public Resources Code Section 21080.17 and
CEQA Guidelines Section 15282(h), which exempt the adoption of
Accessory Dwelling Unit Ordinances, and therefore no additional review is
required.

Executive Summary
Based on new State regulations effective January 1, 2020, staff is updating the current
Accessory Dwelling Unit to comply with State requirements. The Town Council is
requested to consider introduction of an Ordinance amending Moraga Municipal Code
Section 8.04.020, Definitions and repealing and replacing Chapter 8.124 of the Moraga
Municipal Code, Accessory Dwelling Units (ADUs) of Title 8, Planning and Zoning, of
the Town of Moraga Municipal Code. The purpose of the Ordinance is to bring the
Town’s ADU regulations into conformance with the most recent State law.
At the Town Council Goal setting session for 2020, updating the ADU regulation was
identified as a Council priority. Staff has been working on the updates since October
2020. Furthermore, the ADU Ordinance amendment advances the 2002 adopted
General Plan policies and the 2015 adopted Housing Element policies.
On December 7, 2020, the Planning Commission held a public hearing to consider the
proposed amendments and voted 6-0 (with one position open) to recommend Council
adoption, with the understanding that staff was still in consultation with the State
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Department of Housing and Community Development (HCD), and that additional
changes as recommended by HCD may be made and included in the Ordinance
presented to the Town Council. The draft Ordinance, including revisions recommended
by HCD and several additional staff recommended revisions consistent with HCD
guidance, is attached hereto as Attachment A.
Background
HCD has stated that California’s housing production is not keeping pace with demand.
In the last decade, less than half of the homes needed to keep up with the population
growth were built. Additionally, new homes are often constructed away from job-rich
areas. This lack of housing that meets people’s needs is impacting affordability and
causing average housing costs, particularly for renters in California, to rise significantly.
As affordable housing becomes less accessible, people drive longer distances between
housing they can afford and their workplace, or pack themselves into smaller shared
spaces, both of which reduce the quality of life and produce negative environmental
impacts. Beyond traditional construction, widening the range of housing types can
increase the housing supply and help more low-income Californians thrive. Examples
of some of these housing types are Accessory Dwelling Units (ADUs - also referred to
as second units, in-law units, casitas, or granny flats) and Junior Accessory Dwelling
Units (JADUs).
Over the past several years the State of California has passed legislation aimed at
increasing housing production within the State. The intent of the new laws is to enable
ADU construction in communities throughout California by minimizing local restrictions,
better streamline approval processes and expand capacity to accommodate the
development of ADUs and JADUs. Local jurisdictions may default to the requirements
of State law or have a local ADU Ordinance in place, provided this Ordinance complies
with the requirements of State law.
State Law:
On September 27, 2016, then Governor Brown signed Assembly Bill 2299 (AB 2299),
Senate Bill 1069 (SB 1069) and Assembly Bill 2406 (AB 2406) into law, becoming
effective on January 1, 2017. These bills established new statewide regulations and
permitting requirements for ADUs under California Government Code 65852.2
(abbreviated in this report as “State law”) and for California Government Code 65852.22
for JADUs.
On October 9, 2019, Governor Newsom signed Assembly Bill 881 (AB 881), Assembly
Bill 68 (AB 68) and Senate Bill 13 (SB 13) which built upon the laws passed in 2016 to
further address barriers to the development of ADUs and JADUs. To further clarify this
legislation, the California Department of Housing and Community Development (HCD)
released an Accessory Dwelling Handbook in September 2020, which was updated in
December 2020 (Attachment D).
Consistent with State Law, the Town of Moraga currently regulates the development of
ADUs through Chapter 8.124 of the Moraga Municipal Code (MMC). Chapter 8.124
was last amended on February 14, 2018 to address changes in State law that went into
2
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effect on January 1, 2017. An ADU is an attached or a detached residential dwelling
unit, or a unit entirely enclosed within an existing building, that provides complete
independent living facilities for one or more persons on the same parcel as a singlefamily or multifamily dwelling (the primary unit). It includes permanent provisions for
living, sleeping, eating, cooking, and sanitation.
The State Law amendments effective January 1, 2020 are summarized as follows:
















Creates new statewide exemption ADUs that must be approved ministerially
through a building permit in residential or mixed-use zones if certain criteria are
met (Gov. Code, § 65852.2, subd. (e).)
Prohibits local agencies from including in development standards for ADUs
requirements on minimum lot size (Gov. Code, § 65852.2, subd. (a)(1)(B)(i)).
Clarifies areas designated by local agencies for ADUs may be based on the
adequacy of water and sewer services as well as impacts on traffic flow and
public safety (Gov. Code, § 65852.2, subd. (a)(1)(A)).
Eliminates all owner-occupancy requirements by local agencies for ADUs
approved between January 1, 2020 and January 1, 2025 (Gov. Code, § 65852.2,
subd. (a)(6)).
Prohibits a local agency from establishing a maximum size of an ADU of less
than 850 square feet, or 1,000 square feet if the ADU contains more than one
bedroom and requires approval of a permit to build an ADU of up to 800 square
feet (Gov. Code, § 65852.2, subd. (c)(2)(B) & (C)).
Clarifies that when ADUs are created through the conversion of a garage, carport
or covered parking structure, replacement off-street parking spaces cannot be
required by the local agency (Gov. Code, § 65852.2, subd. (a)(1)(D)(xi)).
Reduces the maximum ADU and JADU application review time from 120 days to
60 days (Gov. Code, § 65852.2, subd. (a)(3) and (b)).
Clarifies that “public transit” includes various means of transportation that charge
set fees, run on fixed routes and are available to the public (Gov. Code, §
65852.2, subd. (j)(10)).
Establishes impact fee exemptions and limitations based on the size of the ADU.
ADUs up to 750 square feet are exempt from impact fees (Government Code
Section 65852.2, Subdivision (f)(3)); ADUs that are 750 square feet or larger may
be charged impact fees but only such fees that are proportional in size (by
square foot) to those for the primary dwelling unit (Gov. Code, § 65852.2, subd.
(f)(3)).
Defines an “accessory structure” to mean a structure that is accessory or
incidental to a dwelling on the same lot as the ADU (Gov. Code, § 65852.2, subd.
(j)(2)).
Authorizes HCD to notify the local agency if HCD finds that their ADU Ordinance
is not in compliance with state law (Gov. Code, § 65852.2, subd. (h)(2)).
Clarifies that a local agency may identify an ADU or JADU as an adequate site to
satisfy RHNA housing needs (Gov. Code § 65583.1, subd. (a), and § 65852.2,
subd. (m)).
Permits JADUs even where a local agency has not adopted an Ordinance
expressly authorizing them (Gov. Code, § 65852.2, subd. (a)(3), (b), and (e)).
3
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Allows a permitted JADU to be constructed within the walls of the proposed or
existing single-family residence and eliminates the required inclusion of an
existing bedroom or an interior entry into the single-family residence (Gov. Code
§ 65852.22, subd. (a)(4); Former Gov. Code § 65852.22, subd. (a)(5)).
Requires, upon application and approval, a local agency to delay enforcement
against a qualifying substandard ADU for five (5) years to allow the owner to
correct the violation, so long as the violation is not a health and safety issue, as
determined by the enforcement agency (Gov. Code, § 65852.2, subd. (n); Health
and Safety Code § 17980.12).

Planning Commission Action:
On December 7, 2020, the Planning Commission voted 6-0 (with one position open) to
recommend Council adoption of the proposed Ordinance. The Planning Commission
understood that Planning staff had concurrently submitted the draft Ordinance to HCD
for review. In their recommendation, the Planning Commission acknowledges that
revisions may be made to the draft Ordinance based on input from HCD. Several
revisions were made which are discussed later in this report. The overall modifications
from HCD are clarifications. There were no comments from the public at the meeting or
any written correspondence from any residents. Staff received one email from
Californians for Homeownership at 7:02 p.m. after the start of the PC meeting. The
email was read into the record during the staff presentation as follows.
“Californians for Home Ownership is a 501 C3 non-profit organization devoted to using
tools to address California’s housing crisis. You have been provided with a letter we
submitted as part of our work monitoring local compliance with California laws regarding
Accessory Dwelling Units. We encourage you to review this letter closely. Thank you
for your consideration.”
The letter has been included as Attachment E of this staff report and outlined the
following concerns:







Local setbacks cannot be applied to ADUs permitted under Government Code
Section 65852.2(e)(1) (streamlined ADUs).
The draft ADU Ordinance limited ADUs permitted under Government Code
Section 65852.2(e)(1)(A) to existing buildings and should include proposed
buildings as well.
The draft ADU Ordinance included a requirement that JADUs must have interior
access to the primary residence, which was a requirement that had been
eliminated in the new State laws.
The draft Ordinance improperly required standard ADUs to comply with generally
applicable setbacks. For new construction, side and rear setbacks are limited to
four feet and for rebuilds and conversions of existing buildings, no setback may
be required.
The draft Ordinance needed to relax all square footage, positional, and other
limitations where needed to allow an 800 square foot ADU.

After the PC meeting staff continued their consultation with HCD and revised sections of
the Ordinance based on HCD comments which are discussed later in this staff report.
4

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48

Staff believes the above items have been addressed through the revisions as directed
by HCD.
Discussion
Currently, the Town must process applications in accordance with State required
standards, as applicable. Where there is a discrepancy between the State law and the
Town’s ADU regulations, the State law prevails, therefore necessitating the update.
The following is a summary of proposed amendments to Moraga Municipal Code
Section 8.04.040 and Chapter 8.124 to align with State Law effective January 1, 2020.
Items 1 through 15 were provided to the Planning Commission and included in their
adopted resolution. Items 16 through 23 were revised based on feedback from HCD of
the draft Ordinance and items 24 through 28 propose some additional revisions to
further clean up the code and address less substantive HCD comments.
1. Creation of a new classification called “Streamlined ADUs.” These ADUs are not
subject to the Town’s development and design standards, such as Floor Area
Ratio (FAR), parking requirements, some standard zoning district setbacks or
any discretionary permit such as a Hillside Development Permit. They include
the following types.
a. On single-family residential properties, a Fully Contained ADU, which is a
definition that already exists within the Town code and includes an ADU
built within the existing space of a single-family dwelling, or an ADU within
an existing accessory building provided side and rear setbacks and
building separations are sufficient for fire safety. Additionally, the new
State law allows these ADUs to include expansions of up to 150 square
feet that is limited to accommodating ingress and egress.
b. On multifamily or mixed-use properties, multiple ADUs within portions of
existing multifamily dwelling buildings that are currently not used as livable
space, including, but not limited to, storage rooms, boiler rooms,
passageways, attics, basements, or garages, if each converted ADU
complies with state building standards for dwellings. At least one
converted ADU is allowed within an existing multifamily dwelling building,
and multiple converted ADUs shall be permitted up to 25 percent of the
number of existing multifamily dwelling units.
c. A Junior Accessory Dwelling Unit (JADU) on single-family residential
zoned properties. These are limited to 500 square feet in size and must
be located within the primary unit and not an accessory building.
d. On single family residential properties, one detached new construction
ADU with side and rear setbacks of at least four (4) feet, an interior floor
area of 800 square or smaller and a height of 16 feet or less. This ADU
may be combined on the same lot with a JADU.
e. On multifamily or mixed-use zoned properties, up to two detached ADUs
with side and rear setbacks of at least four (4) feet, an interior floor area of
800 square or smaller and a height of 16 feet on a lot with multifamily
dwellings.
2. An ADU must be permitted within any zoning district that allows for residential
development. This includes mixed use districts, which the Town recently
5
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3.
4.

5.
6.

7.
8.

adopted with the Moraga Center Specific Plan, as well as the Study district and
the Non-MOSO and MOSO open space districts, which currently allow Fully
Contained ADUs by right, but require a Conditional Use Permit for attached and
detached ADUs. The attached and detached ADUs now must be permitted by
right.
Reduces the allowed processing time for an ADU from 120 days to 60 days.
ADUs not qualifying for streamlined review must comply with Development
Standards of Section 8.124.130 and the Design Standards of Section 8.124.140
for ministerial approval. The following standards have been amended from the
existing code to be consistent with State law.
a. The maximum size for an ADU is increased from 800 square feet of
interior floor area under the Towns current code to 850 square feet, for a
studio or one bedroom or 1,000 square feet if the ADU contains more than
one bedroom.
b. Parking for an ADU must be allowed within a required setback area.
Previous language in the Town code that encourages parking outside of
the required setback area would be removed.
c. When a garage, carport, or covered parking structure is demolished in
conjunction with the construction of a fully contained, attached or
detached ADU, or converted to an ADU, no replacement parking shall be
required. The existing Town code requires that they be replaced.
A JADU kitchen is no longer limited to a sink with a maximum waste line
diameter of one and one half (1.5) inches and limitations on the cooking facility or
appliance to less than 120 volts, or natural or propane gas.
A new section has been added to address development impact fees.
Development impact fees can no longer be charged for ADUs that are less than
750 square feet in size. ADUs that are 750 square feet or larger must be
charged proportionately in relation to the square footage of the primary unit.
(E.g., the floor area of the primary unit, divided by the floor area of the ADU,
times the typical fee amount charged for a new dwelling). The next update of the
Town’s fee schedule will include revised language to reflect State ADU law.
State law does not allow owner occupancy requirements to be required from
January 1, 2020 until January 1, 2025. This has been reflected in proposed
Section 8.124.210.B.
An exemption section has been added to clarify that a Hillside Development
Permit cannot be required for ADUs qualifying for ministerial approval.

In addition to the State mandated changes, several amendments to the existing code
were recommended by the PC which are intended to support the State mandated
changes to the code and other general clean ups and improvements to the code.
9. Relocated definitions related to ADUs back into MMC Chapter 8.124, so that it is
a standalone document, and any future modifications will be more efficient to
address. Previously, they had been relocated to the general definitions in
Section 8.04.020 as part of the Moraga Center Specific Plan Implementation
Project to consolidate all definitions into one section. However, staff believes
that a standalone document would be more responsive to any future ongoing
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State Law modifications for ADUs and therefore is recommending that these
definitions be relocated back into Chapter 8.124.
10. New and revised definitions which include “streamlined ADU” and “multifamily
building” and amendment to the definition of “existing primary unit.”
11. References to the Design Review Board have been removed.
12. Remove Courtesy Notice: This previous notice added additional processing time
to the application and provided minimal benefit since approval of a ministerial
ADU cannot be appealed and may conflict with the new requirements for
expedited review.
13. Standards applicable to all ADUs have been relocated to a new General
Requirements Section 8.124.080 and modified where necessary to reflect State
law changes.
14. Revise design standards from the existing code applicable to standard ADUs
which requires windows on an exterior wall within 30 feet of a neighboring
residence, where the windows would have sight lines to the neighboring
residence, to have a minimum sill height of not less than five feet-six inches
above the interior finished floor height. Additional language has been added to
allow the Planning Director to waive this requirement if the window is required for
egress under the California Building Code.
15. The design standard for a standard ADU currently includes a requirement that
landscaping associated with an attached or detached ADU be irrigated and
maintained for one year. Staff recommends this be removed as typically ADUs
are incorporated into the existing landscaping on the property making it difficult to
distinguish between landscaping for an ADU and landscaping for the primary
residence.
The following revisions were made in response to HCD’s review of the draft Ordinance.
16. The new State laws allow attached and detached ADUs to be constructed within
four feet of a side or rear property. The recommended Ordinance had included
amendments to “exterior side yard” definition and a new definition of “secondary
front yard” in the definitions section of the MMC to clarify that the exterior side
yard should not be considered a side yard regarding the four-foot setback.
However, HCD confirmed that the four-foot setbacks must be allowed within the
“exterior side yard.” Therefore, the proposed modification to the definition of
“exterior side yard” and new “secondary front yard” definition are no longer
included in the draft Ordinance. “Secondary front yard” has also been stricken
from draft sections 8.124.110.C.2 and 8.124.110.D.1.
17. HCD requested that the language in the purpose statement in draft section
8.124.010 clarify that ADUs are permitted in all zoning districts that allow
residential development, that ministerial approval is encouraged and that the
ministerial requirements are intended to increase opportunities for ADUs within
the Town.
18. The JADU definition was clarified to state that the owner of the property must
reside in either the JADU, the primary unit, or in a circumstance where there is
also an ADU on the property, the ADU.

7

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48

19. Draft section 8.124.110.A.1(b) was modified to remove setback and building
separation language related to fire safety and clarified that setbacks cannot be
required for a preexisting accessory building.
20. Draft section 8.124.010.B.5 was modified to clarify that a JADU only needs to
have access directly into the primary unit if it shares sanitary facilities with the
primary unit.
21. Draft section 8.124.130.D was revised to state that an attached or detached ADU
shall have side and rear setbacks of at least four feet.
22. Draft section 8.124.130.F was modified to remove language that would limit an
ADU to the height of the existing primary unit. HCD was concerned that this
could be inconsistent with State law if primary unit was less than 16 feet in
height.
23. Draft section 8.124.130.I was modified to remove an example, which describes a
scenario that would not be consistent with State law. At minimum, an ADU with
an interior living area of 800 square feet must be allowed.
24. Town staff and HCD agreed that the section requiring plans to show the location
of trash and recycling containers should be removed as there would likely not be
any monitoring of this.
25. As noted previously in item 21, HCD clarified that four-foot side and rear yard
setbacks must be allowed for attached and detached ADUs. Therefore, staff
recommends that the administrative adjustment in draft Table 8.124-1 be
removed as the four-foot setbacks would exceed what would be allowed by the
adjustment.
Finally, staff is recommending several additional revisions to the Ordinance consistent
with the requested HCD revisions. These include revisions to make the Ordinance
internally consistent and some changes that would make the Ordinance more consistent
with state law supporting construction of ADUs.
26. The PC recommended Ordinance included the definition of “primary unit” or
“primary residence.” The term used in the existing Ordinance is “existing primary
unit,” however term “existing” was removed for consistency with State law. There
were several references in the draft Ordinance to “existing primary unit,” which
are now recommended for removal.
27. In response to the revision to draft MMC Section 8.124.130.D that allows all
attached and detached ADUs to have four-foot side and rear setbacks, staff is
recommending that draft MMC section 8.124.130.E language be modified to
require a detached ADU to be located at least as close to the primary unit than
that of any residence on an adjacent property. The language in the existing and
Planning Commission recommended code requires that a detached ADU be
located at least as close to the primary unit as any adjacent property line. Staff
believes that the modified language will still achieve the intent of this section,
which is to direct potential impacts of an ADU towards the property where the
ADU is located rather than an adjacent property, while allowing for more flexibility
in locating the ADU further away from the primary unit and adjacent residences.
28. Draft section 8.124.180.C relating to ADU sizes within the Conditional Use Permit
to and match draft section 8.124.130.E.
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General Plan and Housing Element Conformance
The proposed ADU Ordinance amendments support and advance the goals and
policies of the Town’s 2002 General Plan and the 2015 Housing Element, as follows.
The policy is listed first in bold with the conformance in regular text as follows:
2002 General Plan Community Design Element
Policy CD1.1 Location of New Development. To the extent possible, concentrate
new development in areas that are least sensitive in terms of environmental and
visual resources, including:
a) Areas of flat or gently sloping topography outside of flood plain or natural
drainage areas.
b) The Moraga Center area and Rheem Park area.
c) Infill parcels in areas of existing development.
The amended ADU Ordinance will establish local regulations that provide for the
development of ADUs as additional housing opportunities on properties that allow
residential and mixed-use development, while maintaining standards that minimize their
visual impacts to the extent allowable under State law. ADUs in most cases will be infill
development on properties developed as an accessory to an existing residential or
mixed-use building although they may also occur concurrently with approvals for new
residential or mixed-use buildings. State law limits the Town’s ability to regulate ADUs
and ensure that that they all are built in flat areas or gently sloping topography outside
of a flood plain or natural drainage area.
Policy CD4.1 Property Development Standards. Maintain and enforce existing
property development standards for the Town’s single-family residential
neighborhoods.
The proposed zoning code amendments clarify and update existing development
standards related to ADUs and bring them into conformance with the new State laws.
For standard attached and detached ADUs, the design and development standards
specified in the Ordinance will be applied to preserve the scale, character, and quality of
the Town’s residential neighborhoods. Streamlined ADUs that are not built within
existing structures include limits on size and height which will help to minimize their
potential neighborhood impacts.
2015 – 2023 Housing Element
Policy H2.1. Housing Variety. The Town shall ensure that new residential
developments provide the Town with a wide range of housing types to meet the
various needs and income levels of people who live and work in Moraga,
including single family and multifamily homes, senior housing, workforce
housing, dormitory units, and secondary units.
The proposed amendments establish standards under the Moraga Municipal Code that
provide for the development of ADUs consistent with State law. Development of ADUs
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provide for smaller homes for a range of income levels within existing neighborhoods
and contributes to the variety of housing opportunities available in Moraga.
Policy H2.4. Promote Secondary Units. The Town shall allow for and encourage
the development of attached or detached secondary living units in existing and
new single family and multifamily developments, including Moraga Open Space
Ordinance (MOSO) areas, to provide additional housing opportunities for
residents, provided they comply with the Town’s Municipal Code and Design
Guidelines.
The proposed amendments modify and clarify the standards and permitting
requirements within the Town’s Municipal Code to ensure compliance with State law,
and therefore provides additional housing opportunities. Housing Element policies
H2.1, H2.4, H2.5 promote creation of accessory dwelling units and implementation
program IP-H6 calls for the Town to “implement changes to simplify the accessory
dwelling unit approval process to encourage new units.” As required by State law,
ADUs meeting the criteria for streamlined approval will not be subject to the design
standards beyond those set forth in State law. All other ADUs will be subject to review
for conformance with the design standards of MMC §8.124.070. The Ordinance allows
for the ministerial approval of ADU’s and JADU’s on Study, MOSO and Non-MOSO
open space zoned properties.
Implementation Program IP-H6 Secondary Unit Ordinance. The Town shall review
and update the requirements for secondary units and implement changes to
simplify the secondary unit approval process to encourage new units, potentially
including but not limited to separation requirements, height/location limitations,
and permit procedures, to facilitate the development of second units. The Town
shall also consider fee waivers for deed restricted affordable second units.
The proposed amendments ensure that the Ordinance reflects current State law
requirements. Among the amendments, the approval process now includes a
streamlined ministerial review process to further expedite the creation of ADUs in
addition to the standard ADU process, and therefore simplifies the ADU approval
process to encourage new units. Furthermore, the Ordinance provides a discretionary
review option for considering certain ADUs that may not meet all ministerial standards –
allowing more opportunities for ADU development.
California Environmental Quality Act
The proposed Ordinance is exempt from the provisions of the California Environmental
Quality Act (Public Resources Code Section 21000, et seq.) (CEQA) pursuant to Public
Resources Code Section 21080.17 and CEQA Guidelines Section 15282(h), which
exempt the adoption of Accessory Dwelling Unit Ordinances, and therefore no
additional review is required.
Public Notice
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Notice of this Ordinance was published in the East Bay Times on 1/29/2021, in
compliance with California Government Code Section 65090 and Moraga Municipal
Code §8.12.070.
Fiscal Impact
None. The proposed amendments would continue to allow for the permitting of
accessory dwelling units, and for the costs of processing such applications to be
recovered through an application fee or deposit. Pursuant to the Town’s Master Fee
Schedule, the developer of an ADU is required to pay a Development Impact Fee for
ADUs that have more than 750 square feet of interior floor area, at a rate in proportion
to the square footage of the primary unit, at the single-family residential rate. (E.g., the
floor area of the ADU divided by the floor area of the primary unit, multiplied by the fee
amount charges for a new dwelling.)
Alternatives
1. Waive the First Reading and Introduce an Ordinance Deleting, Retitling and
Replacing Chapter 8.124 of the Moraga Municipal Code, Accessory Dwelling
Units of Title 8, Planning and Zoning, of the Town of Moraga Municipal Code.
2. Provide alternate direction to staff.
Recommendation
Consider waiving the first reading and introduce by title only an Ordinance amending
Moraga Municipal Code Section 8.04.020, Definitions and repealing and replacing
Chapter 8.124 of the Moraga Municipal Code, Accessory Dwelling Units of Title 8,
Planning and Zoning, of the Town of Moraga Municipal Code.
Report reviewed by:

Cynthia Battenberg, Town Manager
Karen Murphy, Assistant Town Attorney

Attachments:
A.
Draft Ordinance
B.
Planning Commission Resolution 19-2020
C.
MMC Existing and Proposed Redline
D.
State ADU Handbook (Updated December 2020 - Includes the new
government code sections regulating ADUs and JADUs)
E.
Written Correspondence Received
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ATTACHMENT D
Public Correspondence

MATTHEW GELFAND, COUNSEL
MATT@CAFORHOMES.ORG
TEL: (213) 739-8206

December 7, 2020
VIA EMAIL
Planning Commission
Town of Moraga
329 Rheem Boulevard
Moraga, CA 94556
Email: planning@moraga.ca.us
RE: December 7, 2020 Planning Commission Meeting, Item D
To the Planning Commission:
Californians for Homeownership is a 501(c)(3) non-profit organization devoted to using
legal tools to address California’s housing crisis. I am writing as part of our work monitoring local
compliance with California’s laws regarding accessory dwelling units (ADUs).
At your December 7 meeting, you will consider an ordinance intended to address recent
changes to state ADU law. If the Town adopts a compliant ADU ordinance, it will be able to apply
certain local controls to ADU development. The Town’s draft ordinance is generally good, but
we have a few concerns:
 The draft ordinance properly provides the streamlined approvals applicable to the
categories of ADUs listed in Government Code Section 65852.2(e)(1). As the Town recognizes,
ADUs covered by Government Code Section 65852.2(e)(1) must be approved without applying
any local development standards other than those specifically enumerated in Section 65852.2(e).
See HCD Guidelines, attached to the staff report as Attachment C, p. 8 (“ADUs created under
subdivision (e) of Government Code 65852.2 shall not be subject to design and development
standards except for those that are noted in the subdivision.”). Unfortunately, the Town has
improperly sought to apply its local setback standards to detached ADUs permitted under
subdivisions (e)(1)(B) and (e)(1)(D). Local standards simply do not apply to subdivision (e)(1)
ADUs, whether or not necessary to enable the development of an ADU; the applicant, not the
Town, chooses where to build the streamlined ADU. HCD Guidelines, p. 12 (“However, setbacks
must not unduly constrain the creation of ADUs and cannot be required for ADUs proposed
pursuant to subdivision (e).”) (emphasis added).
 The draft ordinance improperly limits subdivision (e)(1)(A) ADUs to existing
structures. These must also be allowed “within the proposed space of a single-family dwelling.”
Gov. Code § 65852.2(e)(1)(A) (emphasis added).

December 7, 2020
Page 2
 The draft JADU provision in proposed Municipal Code Section 8.124.110(B)(5)
includes a requirement for maintaining interior access to the main home, which derives from the
prior version of Government Code Section 65852.22. This requirement has been eliminated from
state law and must be removed.
 The draft ordinance improperly requires standard ADUs to comply with generally
applicable setbacks, and includes an overly limited version of the setback exception for existing
structures, which the Town is improperly proposing to limit to existing garages. For new
construction, side and rear setbacks are limited to four feet, and for rebuilds, conversions, and
partial rebuilds/conversions of all existing structures, no setback may be required. Gov. Code
§ 65852.2(a)(1)(D)(vii).
 The draft ordinance includes an overly limited version of the exception for an 800
square foot ADU required by Government Code Section 65852.2(c)(2)(C). The Town must relax
all square footage, positional, and other limitations where needed to allow an 800 square foot
ADU.
We hope this information is helpful to you as you work to develop the Town’s ADU
ordinance. We would like to be part of that process. To that end, we request that the Town include
us on the notice list for all future public meetings regarding the Town’s ADU policies, and we
request that this letter be included in the correspondence file for those meetings.
Sincerely,

Matthew Gelfand
cc:

Town of Moraga
Brian Horn, Associate Planner (by email to bhorn@moraga.ca.us)
California Department of Housing and Community Development
Greg Nickless, Housing Policy Analyst (by email to greg.nickless@hcd.ca.gov)

