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Town of Moraga

Agenda Item

Public Hearings

10. B.

Meeting Date: May 13, 2020

TOWN OF MORAGA

STAFF REPORT

To:

Honorable Mayor and Councilmembers

From:

Steve Kowalski, Senior Planner

Subject:

Consider Resolution __ - 2020 Granting a One-Year Extension of an
Approved Vesting Tentative Map, General Development Plan,
Conditional Use Permit and Hillside Development Permit for the
Hetfield Estates Project (Subdivision 9051), a Seven-Lot SingleFamily Residential Development on a 58.2-Acre Property (An
Environmental Impact Report for the project was certified on July 16,
2012 and a CEQA Addendum was approved by the Town Council on
May 21, 2014 for the Project’s Emergency Vehicle Access Easement)

Request
The Town Council is requested to consider a one-year extension of the Vesting
Tentative Map, as allowed under the Subdivision Map Act, for the Hetfield Estates
development project (Subdivision 9051), which the Council originally approved on
May 21, 2014. The Town Council previously approved a two-year extension of the Map
on February 24, 2016, followed by two consecutive one-year extensions on August 22,
2018 and May 22, 2019. The request also includes consideration of corresponding
extensions to the various associated Planning approvals for the project made in
conjunction with the Vesting Tentative Map approval, including the General
Development Plan, Conditional Use Permit and Hillside Development Permit. The
extension is being requested by the applicant to allow additional time to complete
conditions of approval and develop and record the final subdivision map. The request is
required to be decided upon by the Town Council because the Council approved the
original Vesting Tentative Map and related approvals.
Background
1. Applicant Information
Property Owners:

Robert Lipson and Sanford Gage, 802 North Sierra Drive,
Beverly Hills, CA 90210
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Applicant:

John Wyro, The Wyro Company, 40 Valley Drive, Orinda,
CA 94563

2. Project History and Prior Approvals
Date

Action

November 17, 2008

Planning Commission (PC) adopted Mitigated Negative Declaration (MND) and
approved the Conceptual Development Plan (CDP).

December, 2008

Neighbors appeal decision.

January 14, 2009

Town Council overturned PC decision on the MND and directed a Focused EIR
be prepared.

July 16, 2012

Planning Commission hearing; EIR certified, CDP and Conditional Use Permit
approved.

March 3, 2014

Planning Commission approved the General Development Plan (GDP), Vesting
Tentative Map (VTM), Conditional Use Permit (CUP) and Hillside Development
Permit (HDP).

March, 2014

Planning Commission’s decision was appealed separately by two Town
Councilmembers.

May 21, 2014

Town Council upheld Planning Commission approvals, with refinements to the
proposed Emergency Vehicle Access Easement (EVAE) and associated
Conditions of Approval and adopted a CEQA addendum for the EVAE and VTM.

February 24, 2016

Town Council adopted Resolution 15-2016, approving a two-year extension of the
VTM and associated entitlements, to May 21, 2018.

December 4, 2017

Project applicant submitted plans for review by the Town for the Final Map and
associated entitlements.

February 12, 2018

Project applicant submitted an application for a one-year extension of the VTM
and associated entitlements.

August 22, 2018

Town Council adopted Resolution 54-2018, approving a one-year extension of the
VTM and associated entitlements, to May 21, 2019.

May 22, 2019

Town Council adopted Resolution 41-2019, approving a one-year extension of the
VTM and associated entitlements, to May 21, 2020.

May 8, 2020

Project applicant submitted an application for another one-year extension of the
VTM and associated entitlements to May 21, 2021.

The Hetfield Estates project was originally submitted to the Town in 2005 as an eight-lot
clustered single-family residential subdivision on a 58.20-acre site zoned Moraga Open
Space (MOSO). Since the project site is over 10 acres, it was subject to the Town’s
three-step Planned Development (PD) process.
In 2008, the Planning Commission held public hearings on the project, and adopted a
Mitigated Negative Declaration and approved the Conceptual Development Plan (CDP)
for the project on November 17, 2008. This decision was subsequently appealed to the
Town Council, who upheld the appeal and directed preparation of an Environmental
Impact Report (EIR) for the project. The Planning Commission certified the EIR and
approved the CDP once again on July 16, 2012. During the hearing process the
Commission required modifications to the project and ultimately approved a seven-lot
development. Numerous conditions of approval were applied to the project, many of
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which reflected mitigation measures identified in the project EIR. The findings for
approval addressed the project’s conformance with the Moraga Open Space Ordinance,
and allowed for an increase in project density of up to one unit per five acres.
An application for a General Development Plan (GDP), Vesting Tentative Map (VTM),
and Conditional Use Permit (CUP) for the seven-lot subdivision was subsequently filed
in October 2013, with the application later amended to include a Hillside Development
Permit (HDP). In addition to the seven lots and associated grading and improvements,
the GDP/VTM/CUP/HDP application included a more specific alignment for a proposed
Emergency Vehicle Access Easement (EVAE) and associated fire trail that had been
described in concept, but not mapped in the CDP.
The Planning Commission approved the GDP, VTM, CUP and HDP on March 3, 2014,
among other findings determining that the project would be in conformance with the
previously approved CDP. Based on questions about the specific alignment of the
EVAE, as well as the project’s on-site parking, two Councilmembers separately filed
appeals of the Planning Commission’s decision. After considering the project at
hearings on April 23 and May 21, 2014, the Town Council ultimately voted to uphold the
Planning Commission approvals, with refinements to the proposed EVAE and
associated Conditions of Approval.
On February 24, 2016, the Town Council adopted Resolution 15-2016 (Attachment D)
granting a two-year extension to the VTM and all related project approvals to May 21,
2018. The resolution also modified the project’s Condition of Approval #173, clarifying
that the associated entitlements, including the GDP, CUP and HDP, were also extended
for this two-year time frame as well.
On December 4, 2017, the applicant submitted the Final Map, Grading and
Improvement Plans, and Precise Development Plans to the Town for review, as well as
related technical reports and documents. Since that time, the various plan sets have
been under review, as well as the related documents and reports that were submitted.
During several meetings with the applicant and his consultants during the winter of
2017/18, Town staff advised the applicant that it was very unlikely that the Final Map
and associated entitlements could be considered for final approval by the Town Council
prior to the map extension deadline. Therefore, the applicant filed for a one-year
extension of the map, which was approved by adoption of Resolution 54-2018 by the
Town Council on August 22, 2018.
After that time, the applicant continued to make slow but steady progress on the Final
Map and associated entitlements. However, some of the approvals, including the
Wetland Mitigation Plan (Condition of Approval #35) requiring review and approval by
the California Department of Fish and Wildlife, are still pending approval. Additionally,
the applicant has made considerable effort to work with the Sanders Ranch
Homeowners’ Association toward a mutually-beneficial alignment of an Emergency
Vehicle Access Easement route desired by the Town and the Moraga-Orinda Fire
District, per Condition of Approval #40. However, given the quantity and complexity of
many of the project’s conditions of approval and the time needed to satisfy them, staff
and the applicant again concluded that all of the final documents needed for the Final
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Map would not be ready for final consideration by the one-year map extension deadline.
As such, the applicant filed for another one-year extension on April 17, 2019, which the
Council approved through the adoption of Resolution 41-2019 on May 22, 2019.
Since that time, a new property owner entered into escrow to purchase the
property/project and is scheduled to close escrow in mid-May shortly after the date of
this hearing. In the meantime, the original applicant and his team of consultants have
continued to make slow but steady progress in their efforts to satisfy those conditions
that are required to be completed prior to approval of the Final Map. Some of the major
accomplishments that have been made since approval of the extension last year include
the completion of formal consultation with the U.S. Fish and Wildlife Service required for
the issuance of a Nationwide Permit 29 – Residential Developments allowing the
alteration or filling of jurisdictional wetlands by the U.S. Army Corps of Engineers under
Section 404 of the Clean Water Act, the approval of said Nationwide Permit, and the
completion of the Streambed Alteration Program obligations required by the California
Department of Fish and Wildlife. However, despite the significant progress that has
been made, there are still a number of complex conditions of approval that must be
satisfied before the Final Map can be approved and, as such, the applicant is now
requesting approval of an additional one-year extension of the VTM and the related
project approvals to May 21, 2021.
Pursuant to Government Code section 66452.6(e), upon the application of an extension
and prior to the expiration of an approved vesting tentative map, an automatic extension
is applied to extend the map for 60 days or until the application for the extension is
approved, conditionally approved, or denied, whichever occurs first. In this case, the
VTM is extended to July 20, 2020, or until the Council takes action on the application for
extension.
Project Description
The approved Hetfield Estates development is located on a 58.2 acre parcel zoned
Open Space-MOSO (OS-M), thereby making it subject to the requirements and
procedures of the Moraga Open Space Ordinance (MOSO) and Guidelines. The project
site will be accessed from Hetfield Place, which extends a short distance south of
Sanders Drive, currently terminating at the north property boundary. Larch Creek, a
seasonal stream lined with native oaks, bays, willows, and Monterey Pines, runs along
the northern border of the site, separating the property from the existing homes along
the south side of Sanders Drive. Most of the lots along Sanders Drive are heavily
vegetated with shrubs and trees along their rear (southern) property lines. An aerial
photograph of the vicinity is provided in Figure 1 on the next page.
The proposed development includes seven residential lots ranging in net parcel size
from 15,202 to 18,228 square feet. The remainder of the site would comprise a 55.24
acre common area parcel, upon which future development would be prohibited through
a conservation easement. A new bridge and access road from Hetfield Place would be
constructed to provide access to the lots. Within the subdivision eight on-street parking
spaces would be provided in addition to off-street private parking, including four spaces
that would be shared parking for trailhead users, and four provided in two bulb-outs
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along the private street. The project includes dedication of an EVAE from the end of the
access road cul-de-sac, extending to the Moraga Ranch Trail, and dedication of an
easement from this point to the Sanders Ranch property line. Per Condition of Approval
#40 in Resolution 43-2014, the final alignment is to be shown on the Precise
Development Plan, and may be relocated to match the existing alignment of an existing
MOFD Fire Trail 41-7 (Attachment E, page 10). Regardless of its final alignment, a sixfoot wide hiking trail would be constructed within the EVAE from the Hetfield Place culde-sac to the intersection of Fire Trail 41-7.
Figure 1 – Vicinity Map

Project Parcel
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Discussion
Both the Town’s Subdivision Ordinance and the California Subdivision Map Act include
provisions related to extension of an approved Tentative Map, as follows:
Section 94-2.610, Town of Moraga Subdivision Ordinance:
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94-2.610 Expiration. The approval or conditional approval of a tentative
map expires twenty-four months after the original approval. The expiration
of the approval or conditional approval terminates all proceedings and no
final map or parcel map of all or any portion of the real property included
within the tentative map shall be filed without first processing a new
tentative map. Upon application of the subdivider filed before the
expiration date of the approval or conditional approval of the tentative
map, the time at which the map expires may be extended by the advisory
agency which originally approved the tentative map for a period or periods
not exceeding a total of two years.
Article 2, Section 66452.6(e) of the Subdivision Map Act:
Upon application of the subdivider filed prior to the expiration of the
approved or conditionally approved tentative map, the time at which the
map expires pursuant to subdivision (a) may be extended by the
legislative body or by an advisory agency authorized to approve or
conditionally approve tentative maps for a period or periods not exceeding
a total of six years. …
Maximum Duration of Extension
Although the Town’s Subdivision Ordinance only allows a one-time, two-year extension,
the Town’s Subdivision Ordinance is preempted by the Subdivision Map Act provisions
which allow the life of a tentative map to be extended for a total duration of six years1.
Since the applicant extended the initial life of the VTM in 2016 for two years, and for an
additional year consecutively in 2018 and 2019, according to the provisions of the Map
Act, the VTM has another two years of potential extensions (including this requested
extension), until 2022. If another extension is needed by the applicant in 2021, that
would be the last extension that the Town could grant under the current Map Act.
Review of Extension Application
The primary purpose of the Subdivision Map Act is to encourage orderly development
and as such the legislature and Courts interpreting the Subdivision Map Act, favor
extensions to the life of a map. Given these circumstances, the Town’s discretionary
authority to deny an application for extension is limited. Government Code section
66498.1(c) provides that a local agency may condition or deny a permit, approval,
extension or entitlement to a VTM if it determines any of the following:
1. A failure to do so would place the residents of the subdivision or the
immediate community, or both, in a condition dangerous to their health or
safety, or both; or
2. The condition or denial is required in order to comply with state or federal law.
In applying this language to the VTM extension request, there do not appear to be facts
which would support a denial of the application pursuant to Government Code section
1

Govt. Code § 66452.6(e); Griffis v. Mono County (1995) 163 Cal.App.3d 414, 425-426.
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66498.1(c)(1). There do not appear to be facts that would indicate that a failure to deny
the extension would place the residents or the community, or both, in a condition
dangerous to their health or safety. The Town Council has already indicated through
the previous findings adopted in Resolution 43-2014 that at the time the VTM was
approved, the development was appropriate and conformed to the General Plan.
Further, Council also made a finding in Resolution 43-2014, which indicated that the
design of the subdivision or the proposed improvements is not likely to cause serious
public health concerns and that the design of the subdivision or the proposed
improvements is not likely to result in substantial environmental damage or substantially
injure fish or wildlife or their habitat.
Furthermore, there do not appear to be any changes to state or federal law which would
warrant a denial of the application for extension pursuant to Government Code section
66498.1(c)(2).
Term of Extension Requested by Applicant
The applicant has requested an extension of one additional year, to May 21, 2021 to
allow additional time to satisfy certain conditions of approval and develop and record the
Final Subdivision Map. Since the Final Map and associated materials are currently
under review by the Town and many items have now either already been or are close to
being completed, staff believes that a one-year extension should be adequate for review
and approval of the Final Map and all related documents and approvals provided that
the applicant responds to requests for additional information in a timely manner and
continues to move forward with efforts to satisfy the remaining Conditions of Approval.
Some of the more significant Conditions of Approval which remain outstanding are:
1. Approval of the Precise Development Plan for the project (COA #2) (although this
is now nearing completion)
2. Approval of the Wetland Mitigation Plan (COA #3) (although this is now nearing
completion)
3. Approval of the Open Space Management Plan, including Public Trail System
Plan and Fire Protection Plan (COAs #34, #36, #53) (although this now nearing
completion)
4. Approval of the Bond Study (COA #13) (although this is now nearing completion)
5. Approval of the Geotechnical Study (COA #30) (although this is now nearing
completion)
6. Approval of all required utility easements (COA #77)
7. Approval of the HOA Maintenance Plan (COA #83)
8. Approval of the Stormwater Control Operation & Maintenance Plan (COA #109)
Although the foregoing Conditions of Approval remain outstanding, the applicant has
made considerable progress addressing many of them since last spring when Council
last approved a one-year extension. Additionally, the applicant has continued efforts to
work with MOFD and the Sanders Ranch Homeowners’ Association regarding the
location and alignment of the EVAE during this time, which is a high priority for both the
Town and MOFD for emergency safety and access, as it would provide a much-needed
secondary ingress/egress route into and out of Sanders Ranch for emergency vehicles.
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Based on the applicable law and the facts relating to the project, staff is again
recommending approval of a one-year extension to the VTM and associated project
approvals.
Public hearing notices were mailed to all property owners within 300 feet of the subject
property on April 30, 2020, and a notice was also posted at the entrance to the property
at the terminus of Hetfield Place on this same date.
CEQA
An Environmental Impact Report was prepared for this project and certified by the
Planning Commission on July 16, 2012 and a CEQA Addendum for the Emergency
Vehicle Access Easement alignment was considered by the Town Council in its
approval of the project on May 21, 2014. Since that time, the project has not changed,
nor has there been a change in conditions or circumstances that would alter the findings
or conclusions of the prior CEQA review, therefore no additional CEQA review of the
extension of the Vesting Tentative Map is required.
Fiscal Impact
The Town’s fee schedule specifies that applicants bear the costs associated with
extension and the processing costs of the Vesting Tentative Map, and any other related
approvals. Therefore, approval of the requested extensions would have no fiscal impact
on the Town.
Recommendation
Adopt Resolution ___ -2020 Granting a One-Year Extension of an Approved Vesting
Tentative Map, General Development Plan, Conditional Use Permit and Hillside
Development Permit for the Hetfield Estates Development (Subdivision 9051), a SevenLot Single-Family Residential Project on a 58.2-Acre Property.
Report reviewed by:

Cynthia Battenberg, Town Manager
Denise Bazzano, Assistant Town Attorney

Attachments:
A. Resolution ___ - 2020 Granting a One-Year Extension of an Approved
Vesting Tentative Map, General Development Plan, Conditional Use Permit
and Hillside Development Permit for the Hetfield Estates Development
(Subdivision 9051), a Seven-Lot Single-Family Residential Project on a 58.2Acre Property
B. Resolution 41-2019, Approving a One-Year Extension of the Hetfield Estates
Vesting Tentative Map (Subdivision 9051) and Related Project Approvals
C. Resolution 54-2018, Approving a One-Year Extension of the Hetfield Estates
Vesting Tentative Map (Subdivision 9051) and Related Project Approvals
D. Resolution 15-2016, Approving a Two-Year Extension of the Hetfield Estates
Vesting Tentative Map (Subdivision 9051) and Related Project Approvals
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E. Town Council Resolution 43-2014 Approving the Hetfield Estates Vesting
Tentative Map (Subdivision 9051) and Related Project Entitlements
F. Application Requesting Extension
G. Approved Vesting Tentative Map and General Development Plan
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ATTACHMENT A
Draft Resolution ___ - 2020 Granting a One-Year Extension of a
Vesting Tentative Map, General Development Plan, Conditional
Use Permit and Hillside Development Permit for the Hetfield
Estates Project (Subdivision 9051), a Seven-Lot Single-Family
Residential Development on a 58.2-Acre Property

BEFORE THE TOWN COUNCIL OF THE TOWN OF MORAGA

In The Matter Of:
Granting of a One-Year Extension of a
Vesting Tentative Map, General Development
Plan, Conditional Use Permit and Hillside
Development Permit for the Hetfield Estates
Project (Subdivision 9051), a Seven-Lot
Single-Family Residential Development on a
58.2-Acre Property
_________________________________

)
)
)
)
)
)
)

Resolution No. ___ - 2020

WHEREAS, on July 16, 2012, the Planning Commission certified an
Environmental Impact Report, and approved a Conceptual Development Plan (CDP)
and Conditional Use Permit (CUP) to develop seven (7) single family residential lots for
the Hetfield Estates Project; and
WHEREAS, on October 8, 2013, an application was filed for a General
Development Plan, Vesting Tentative Map (Subdivision 9051), and Conditional Use
Permit for the Hetfield Estates Project; and
WHEREAS, at the request of the Town, the application was modified to include a
Hillside Development Permit; and
WHEREAS, a California Environmental Quality Act (CEQA) Addendum was
prepared to analyze changes to the project since approval of the CDP, including the
alignment of a proposed Emergency Vehicle Access Easement (EVAE), and the
Addendum concluded that no new significant impacts were identified because specific
measures from the adopted Mitigation Monitoring and Reporting Plan (MMRP) would
apply to the EVAE to mitigate any potential impacts ("EIR Addendum"); and
WHEREAS, on March 3, 2014, the Planning Commission held a public hearing
and took testimony and approved the General Development Plan, Vesting Tentative
Map, Conditional Use Permit and Hillside Development Permit; and
WHEREAS, on March 13, 2014, two appeals of the Planning Commission
approval were separately filed by two members of the Town Council; and
WHEREAS, on April 23 and May 21, 2014 the Town Council held a public
hearing accepting testimony from the appellant, the applicant and the public, and
discussed the appeal; and

Resolution No. XX-2020

1

May 13, 2020

WHEREAS, on May 21, 2014 the Town Council adopted Resolution 43-2014
upholding the Planning Commission decision with modifications to the conditions of
approval and approving the General Development Plan, Vesting Tentative Map,
Conditional Use Permit and Hillside Development Permit, which is incorporated herein
by reference; and
WHEREAS, on February 24, 2016, the Town Council adopted Resolution 152016 granting a two-year extension of a Vesting Tentative Map, General Development
Plan, Conditional Use Permit and Hillside Development Permit, which is incorporated
herein by reference; and
WHEREAS, on August 22, 2018, the Town Council adopted Resolution 54-2018
granting a one-year extension of a Vesting Tentative Map, General Development Plan,
Conditional Use Permit and Hillside Development Permit, which is incorporated herein
by reference; and
WHEREAS, on May 22, 2019, the Town Council adopted Resolution 41-2019
granting a one-year extension of a Vesting Tentative Map, General Development Plan,
Conditional Use Permit and Hillside Development Permit, which is incorporated herein
by reference; and
WHEREAS, the project applicant submitted an application to the Town
requesting a one-year extension of the Vesting Tentative Map and associated
entitlements on May 8, 2020; and
WHEREAS, pursuant to Government Code section 66452.6(e), upon the
application of an extension and prior to the expiration of an approved tentative map, an
automatic extension is applied to extend a tentative map for 60 days or until the
application for the extension is approved, conditionally approved, or denied, whichever
occurs first; and
WHEREAS, Section 66452.6(e) also provides that the time at which the
approved tentative map is set to expire pursuant to Government Code section
66452.6(a), may be extended by the legislative body for a period or periods not
exceeding a total of six years, and
WHEREAS, on April 30, 2020, public hearing notices were mailed to all property
owners within 300 feet of the subject property and a notice was posted at the entrance
to the project site at the terminus of Hetfield Place on that same date; and
WHEREAS, on May 13, 2020 the Town Council held a public hearing and heard
testimony from the applicant and interested parties.
NOW, THEREFORE, BE IT RESOLVED, based on the staff report for this item,
all attachments thereto, the oral and written testimony and any evidence presented at
the hearing and any other relevant evidence considered by the Council that:

Resolution No. XX-2020
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May 13, 2020

1.
The Town Council of the Town of Moraga hereby approves a one (1) year
extension of the Vesting Tentative Map, General Development Plan, Conditional Use
Permit and Hillside Development Permit for the Hetfield Estates Project, Hetfield
Estates project (Sub 9051), a seven-lot single-family residential development based on
the findings set forth in Town Council Resolutions 43-2014 and 15-2016 and subject to
the conditions of approval in Resolution 43-2014 and the adopted Mitigation Monitoring
Program. The Vesting Tentative Map expiration date shall now be May 21, 2021.
PASSED AND ADOPTED by the Town Council of the Town of Moraga at a
regular meeting held on May 13, 2020 by the following vote:
AYES:
NOES:
ABSTAIN:
ABSENT:
____________________________
Kymberleigh N. Korpus, Mayor
Attest:

______________________________
Marty C. McInturf, Town Clerk

Resolution No. XX-2020
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ATTACHMENT B
Town Council Resolution 41-2019, Approving a One-Year
Extension of the Hetfield Estates Vesting Tentative Map
(Subdivision 9051) and Related Approvals

ATTACHMENT C
Resolution 54-2018, Approving a One-Year Extension of the
Hetfield Estates Vesting Tentative Map (Subdivision 9051) and
Related Approvals

ATTACHMENT D
Resolution 15-2016, Approving a One-Year Extension of the
Hetfield Estates Vesting Tentative Map (Subdivision 9051) and
Related Approvals

ATTACHMENT E
Town Council Resolution 43-2014, Upholding the Planning
Commission Decision with Modifications to the Conditions of
Approval and Approving a General Development Plan, Vesting
Tentative Map, Conditional Use Permit and Hillside Development
Permit for Hetfield Estates

ATTACHMENT F
Application Requesting Map Extension

ATTACHMENT G
Approved Vesting Tentative Map & General Development Plan

